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QUESTIONS PRESENTED
Did the trial court err in refusing to allow credibility testimony regarding one of the
States main witnesses, when that testimony was central to a defense as it went to the plan,
preparation, and motive of the witness?
Did the trial court err in refusing to allow the admittance of a letter written by defendant
which went directly to defendant's lack of motive to commit the crime for which he was
being tried?
Did the trial court err when the judge testified as to hearings over which he presided
which were previously testified to by the defendant?
Did the trial court cumulatively err by making improper statements about the defendant's
testimony, by correcting statements made defense counsel in closing statements regarding
a possible interpretation of a jury instruction, and by failing to correct improper
statements made by the prosecutor in his closing statements?
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JURISDICTIONAL STATEMENT
This Court has jurisdiction in this matter pursuant to Section 78-2-2(3) of the
Utah Code Annotated 1953, as amended.
Pursuant to the January 19, 2007 order of the Supreme Court of Utah made in
accordance with Rule 42(a) of the Utah Rules of Appellate Procedure, this matter has
been transferred to the Utah Court of Appeals for disposition.

ISSUES AND STANDARD OF REVIEW
Issue #1 - This Court should find that the trial court erred when it refused to allow
credibility testimony regarding one of the State's main witnesses, when that testimony
was central to a defense as it went to the plan, preparation, and motive of the prosecuting
witness.
The issue of excluding this witness was argued before the trial judge and was
properly preserved for appeal. See Reporter's Transcript of Proceedings, October 4,
2006 a.m., 7-9, 17. Utah Appellate Courts "review a trial court's decision to admit rule
404(b) evidence under an abuse of discretion standard." State v. Johnson, 2007 UT App
184,121 (quoting State v. Nelson-Waggoner, 2000 UT 59, f 16).
Issue #2 - This Court should find that the trial court erred by not admitting the
confession letter written by the defendant as the letter went directly to defendant's
motive.
The issue of excluding the letter was argued before the trial judge and was
properly preserved for appeal. See Transcript, October 4, 2006 p.m. at 54-55, 65. This
Court should review the decision to exclude evidence pursuant to Rule 402 under the
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same standard of review used for Rules 403 and 404, which is "abuse of discretion."
Johnson, 2007 UT App 184,121, and Woods v. Zeluff, 2007 UT App 84,1 5.
Issue #3 - This Court should find that the trial court erred by testifying about the
previous hearing over which it presided.
The issue of the judge testifying was not objected to at trial, however, this Court
should review Rule 605 errors de novo, according to the language of the rule. See also
U.S. v. Nick!, 427 F.3d 1286, 1293 (10th Cir. 2005), and United States v. Paiva, 892 F.2d
148, 158 n. 8 (1st Or. 1989).
Issue #4 - This Court should find that the trial court erred by acting and allowing
actions that cumulatively biased the jury against the defendant in that it was clear error
for the trial judge to make improper comments that created prejudice in the minds of the
jurors when the judge corrected the statements of the defendant at the close of the
defendant's testimony, it was clear error for the trial judge to make improper comments
that created prejudice in the minds of the jurors toward defense counsel when the judge
critiqued defense counsel's reasonable reading and interpretation of the jury instruction in
his closing argument, and that the trial judge was in clear error when the judge allowed
the State to interpret the judge's earlier comments as stating that the defendant had lied in
his testimony and that as such all of his testimony could be ignored.
These statements were not objected to at trial, but this court should apply the clear
error doctrine. "Under plain error review, we may reverse the lower court on an issue not
properly preserved for appeal when a party can show the following: (i) an error exists; (ii)
the error should have been obvious to the trial court; and (iii) the error is harmful, i.e.,
absent the error, there is a reasonable likelihood of a more favorable outcome for the
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[party], or phrased differently, our confidence in the verdict is undermined." Pratt v.
M?&oH,2007UT41atf 16.
Furthermore, this Court should rely on the cumulative error doctrine if these
errors are not individually found to create reversible error. Appellate Courts should
overturn when, "the cumulative effect of the several errors undermines our confidence . .
. that a fair trial was had." Whitehead v. American Motors Sales Corp., 801 P.2d 920, 928
(Utah 1990).

STATUTORY AND CONSTITUTIONAL PROVISIONS
Utah Rules of Evidence Rule 401
Rule 401. Definition of "relevant evidence."
"Relevant evidence" means evidence having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.

Utah Rules of Evidence Rule 402
Rule 402. Relevant evidence generally admissible; irrelevant evidence
inadmissible.
All relevant evidence is admissible, except as otherwise provided by the
Constitution of the United States or the Constitution of the state of Utah, statute, or by
these rules, or by other rules applicable in courts of this state. Evidence which is not
relevant is not admissible.
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Utah Rules of Evidence Rule 404(b);
Rule 404. Character evidence not admissible to prove conduct; exceptions; other
crimes.
(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs or acts is not
admissible to prove the character of a person in order to show action in conformity
therewith. It may, however, be admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or
accident, provided that upon request by the accused, the prosecution in a criminal case
shall provide reasonable notice in advance of trial, or during trial if the court excuses
pretrial notice on good cause shown, of the nature of such evidence it intends to introduce
at trial.

Utah Rules of Evidence Rule 605
Rule 605. Competency of judge as witness.
The judge presiding at the trial may not testify in that trial as a witness. No
objection need be made in order to preserve the point.

Utah Rules of Criminal Procedure Rule 19(f)
(f) The court shall not comment on the evidence in the case, and if the court refers
to any of the evidence, it shall instruct the jury that they are the exclusive judges of all
questions of fact.
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STATEMENT OF THE CASE
On December 1, 2005, Karl P. Otterson was charged with one count of Criminal
Solicitation, a first degree felony, and was convicted by a jury on November 4, 2006.
Mr. Otterson appeals his conviction based on a series of irregular decisions made by the
trial court. In order to clarify the issues involved, brief recitals of both the history of
charges as well as a description of the actions of the court are given as follows.
MR. OTTERSON'S PRIOR CONVICTIONS
On October 29, 2004 the State filed an information charging the Appellant, Karl
P. Otterson (hereafter "Mr. Otterson"), with four second degree felonies, sex abuse of a
minor, and one third degree felony, attempted sex exploitation of a minor, and two third
degree felony, obstruction of justice. In this first sex abuse case the State alleged
wrongdoing with one specific minor female. On November 22, 2004 the State filed
another information charging Mr. Otterson with three first degree felonies, sodomy on a
child, and four first degree felonies, aggravated sex abuse of a child. In the second sex
abuse case the State alleged wrongdoing with a different minor female from that of the
first set of sex abuse charges.
From the filing of both sets of charges against Mr. Otterson until May 2004, Mr.
Otterson maintained his innocence and worked with his counsel and his then wife,
Kathryn, to delay proceedings and obtain information, in order to "fight [the] charges."
Reporter's Transcript of Proceedings, October 4, 2006 p.m., at 76. As a result of the
efforts of Mr. Otterson's defense some of the charges were dismissed. Transcript,
October 2, 2006, at 65-66; October 4, 2006 p.m., at 77.
During this time, Mr. Otterson was in custody of the Utah County Jail and
participated in "any program or - or classes" available, including "Why try" and the
^5-

"LDS 12 step program." Transcript, October 4, 2006 p.m., at 79-81. Through the course
of incarceration and these treatment programs, Mr. Otterson, as "a religious person," felt
a need to "come clean and tell my wife and . . . let the proper authorities know of
everything that I had done." Id. at 81. Accordingly, Mr. Otterson "wrote . . . a
confession that had exactly what I did," including, "things that I had done that nobody
else would have known." Id. This confession contained both a cover letter apologizing
to his wife, Kathryn, as well as several pages describing any indecent thought or action
he could remember, ranging from intentionally brushing his arm against a female to
serious sexual crimes. Id, at 82-84, 86-87.
During a visit between Mr. Otterson and Kathryn, Mr. Otterson showed the letter
to his wife, and also gave the letter to jail personnel. Transcript, October 2, 2006, at 69,
77-81; October 4, 2006 p.m., at 80-87. As a result of Mr. Otterson's confession, charges
that had been dismissed were "resurrected." Transcript, October 2, 2006, at 82.
Ultimately, Mr. Otterson plead guilty to eight of the fourteen charges originally filed,
including five first degree felonies, and a second degree felony that had previously been
dismissed. He pleaded guilty to these crimes knowing that there were mandatory
minimums to many of the charges. Transcript, October 4, 2006, at 91 and 93.
FACTS UNDERLYING CURRENT APPEAL
While waiting for a sentencing that was scheduled for September 13, 2005, Mr.
Otterson was incarcerated in the Utah County Jail. While in jail Mr. Otterson was held in
a residential unit with several other men including James Hill, Robert Watson, and
Richard Cummings. The interactions between these men are disputed and were the focus
of much of the trial that is now being appealed.
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According to Mr. Otterson, he met James Hill shortly after Mr. Otterson had
confessed to the above described crimes, but before he had been sentenced. Transcript,
October 4, 2006, at 95. Mr. Hill was exhibiting signs of mental distress and Mr. Otterson
started conversing with Mr. Hill to help him calm down, at which time the developed
what Mr. Otterson believed was a close friendship. Id, at 95-97. As a result of these
conversations, Mr. Hill approached Mr. Otterson to offer assistance with the upcoming
sentencing. Id, at 97-98. Mr. Hill told Mr. Otterson that he would get Mr. Otterson an
attorney, Ronald Yengich, who would be able arrange special treatment, removing Mr.
Otterson's guilty plea and geting him into a treatment facility in lieu of prison. Id, at 99100. Mr. Hill told Mr. Otterson that he would need to pay the attorney, Id, at 102, and
that Mr. Otterson was not to tell anybody about the deal or it would not go through. Id, at
104-105. This arrangement of secrecy was for the purpose of hiding the special treatment
so as not to cause discontent with other inmates and even law enforcement and
corrections officers. Id, at 104-105, 110.
Mr. Otterson testified that he was skeptical of Mr. Hill's ability to aid him at
sentencing. However, Mr. Hill told Mr. Otterson that the special deal would delay
paperwork associated with the pre-sentence report for several weeks. After that
paperwork was delayed exactly the way Mr. Hill had said it would be, Mr. Otterson
decided that Mr. Hill's suggestions and assistance was legitimate. Id, at 108.
Mr. Hill continued to advise Mr. Otterson on obtaining counsel and receiving
treatment in lieu of prison. Mr. Hill advised Mr. Otterson to obtain money to pay for Mr.
Yengich's services. Accordingly, Mr. Otterson had repeated conversations with his
mother, Margaret Otterson, all of which were under the impression that Mr. Otterson
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needed to keep the deal with the State a secret from law enforcement, fellow inmates, and
corrections officers, in order to protect the special treatment he was going to recieve. Id,
at 110-112, 115. In course of financing the proposed "deal," Mr. Hill informed Mr.
Otterson that the Deputy Prosecutor was thinking about pulling out of the deal, and that
Mr. Otterson needed to give his .44 Ruger to the Deputy Prosecutor, who Mr. Hill
claimed was a gun collector, to keep him in the deal. Id, at 117. Mr. Hill also told Mr.
Otterson that a private investigator named Mark, who worked for Mr. Yengich, was
going to come and meet with Mr. Otterson regarding payments and the gun. Id. at 119.
Mr. Otterson testified that he had Mr. Hill assist him in writing his statement to
the judge for the regarding sentencing, because he had difficulty spelling and writing in a
legible manner. Id, at 81, 109, and 110. Mr. Hill also told Mr. Otterson what to say in
his correspondence regarding the "deal," even going so far as to preparing several drafts
of the notes used in meeting with "Mark." Id, at 110 and 119.
Mr. Hill, on the other hand, testified at trial that he approached Mr. Otterson to
ask about hiring someone to kill the Deputy Prosecutor. Transcript, October 2, 2006
p.m., at 105. However, Mr. Hill also testified that he had arranged the meeting between
Mr. Otterson and "Mark," Id, at 110-111, and that he helped Mr. Otterson prepare the
notes that were used in the meeting with "Mark." Id, at 112.
TRIAL
On December 1, 2005, Mr. Otterson was charged with one count of Criminal
Solicitation, a first degree felony. This charge arose from the allegations made by James
Hill and Robert Watson, in which they allege that Mr. Otterson attempted to hire
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someone to kill the deputy prosecutor who worked on the two 2004 sex crimes cases. On
October 2-4, 2006 a jury trial was conducted in which Mr. Otterson was found guilty.
On the morning of October 4, 2006, during the course of the trial but out of the
presence of the jury, the court heard argument relative to the admissibility of testimony
from one Richard Cummings, a fellow inmate to Mr. Otterson, Mr. Hill and Mr. Watson.
Defense counsel made an offer of proof to the court that Mr. Cummings would testify as
to both statements and actions of Mr. Hill relative to his practice and intention of
"snitching" on fellow inmates, engaging in drug sales, and coaching fellow inmates on
testifying in court hearings. Transcript, October 4, 2006 a.m., 7-9.
Mr. Cummings testimony would show that Mr. Hill had "concocted this whole
plan" as part of his ongoing efforts to interpose himself in the lives of fellow inmates and
ingratiate himself with corrections staff and fellow inmates. Mr. Cummings was going to
testify that Mr. Hill had a spoken readily about "snitching" on fellow inmates and would
have said that this behavior was "standard," all in opposition to Mr. Hill's testimony in
court. Id, at 9. He would also have testified that Mr. Hill was involved with a group of
fellow inmates who made it a regular practice to "cheek" pills that would later be
distributed to other inmates in the "pod" area. Id, at 8. Lastly, Mr. Cummings would
have testified that he had seen Mr. Hill holding himself out as an expert in the process of
incarceration by reviewing the competency section in the statute with other inmates to
advise and practice how to testify in competency hearings. Id.
Following defense counsel's offer of proof regarding the testimony of Mr.
Cummings, and arguments from both attorneys, the court ruled that Mr. Cumming's
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testimony was to be limited to the subject of "snitching" only. Id. at 17. Due to the
limitation on Mr. Cumming's testimony, defense counsel did not call him to the stand.
On the afternoon of October 4, 2006, while questioning Mr. Otterson's now exwife, defense counsel moved to admit to the record Mr. Otterson's confession letter from
the previous case. Transcript, October 4, 2006 p.m. at 54-55. While the motion was not
objected to by opposing counsel, the court raised an issue of relevancy and dismissed the
jury for further argument. Id. at 55. After hearing argument the court ruled that the letter
would not be admitted as, "I believe [it] is prejudicial and [it] is not relevant and I think
that it does not aid the jury in ultimately determining the issues they have to address in
the present case that this Court has." Id. at 65.
On the afternoon of October 4, 2006, during the course of the trial Mr. Otterson
testified as to his first interaction with the deputy prosecutor, which consisted of
recollections of a probation violation hearing in which Mr. Otterson remembered the
deputy prosecutor. Transcript, October 4, 2006 p.m., at 72-75. At the next recess after
hearing that testimony the court informed counsel that the testimony was not accurate, in
that he had been the judge in the previous hearing, and provided them with access to the
actual file in question. Id, at 144-145, 148-149. After reviewing the file, counsel and the
court stipulated that the judge would "reiterate the Court's understanding of the file to the
jury." Id. at 154 (emphasis added). The judge then spoke to the jury, regarding the
hearing, stating, "I heard the witnesses and received the recommendations . . . nobody
was chastised . . . I found that the original condition .. . would not be changed." Id. at
158. Furthermore, in addition to correcting the record, the court prefaced it's comments
by saying, "When I got the file, I discovered that what actually happened was not as Mr.
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Otterson had testified," and ended it's statement by reiterating, "You've now been
advised with respect to the information that is accurate concerning the incident that
happened on that hearing." Id. at 157,158.
On the afternoon of October 4, 2006, during closing statements the state discussed
Mr. Otterson's testimony encouraging the jury to disbelieve the same. In doing so the
state said, "And we know Mr. Otterson is not to be believed. We know that. How do we
know that? Because he sat right there, took an oath and he didn't tell the truth. .. Lied
about that prior court proceeding that the judge talked to you about. .. He's not to be
believed." Id. at 234.
On the afternoon of October 4, 2006, during closing statements defense counsel
discussed the jury instruction regarding reasonable doubt, which included the statement,
"There are very few things in the world that we know with absolute certainty." Id. at
230. Defense counsel then discussed that statement giving examples of things that
actually could be known with absolute certainty. Following defense's closing the court
said "the comments were inappropriate," as "the language is there because the law says
it's to be there." Id. at 232-233.

SUMMARY OF THE ARGUMENT
This Court should order a new trial due to four errors at trial. The trial court erred
in refusing to allow Richard Cummings to testify regarding prosecution's lead witness's,
James Hill's, prior acts that evidenced a motivation, plan, and preparation to ingratiate
himself with inmates and corrections personnel in order that he, Mr. Hill, could later call
on favors and benefits. The trial court erred by excluding Mr. Otterson's confession
letter which would have proven that Mr. Otterson lacked motive to make an attempt on
-11-

the life of the prosecutor who prosecuted the crime to which Mr. Otterson made an
extensive and detailed confession that could not be summarized in anyway that would
have maintained its probable effect. The trial court erred by making statements that
constituted testimony by the judge as to the judge's personal experience in a previous
hearing over which he presided. And lastly, the trial court plainly and cumulatively erred
in actions and inaction that created an appearance of bias that would have prejudiced the
jury when the court made comments regarding the defendant's testimony and defense
counsel's closing argument, and by failed to prevent the state from mischaracterizing the
judge's statement in closing.

ARGUMENT
I. THE TRIAL COURT ERRED WHEN IT REFUSED TO ALLOW
CREDIBILITY TESTIMONY REGARDING ONE OF THE STATES MAIN
WITNESSES, WHEN THAT TESTIMONY WAS CENTRAL TO A DEFENSE
AS IT WENT TO THE PLAN, PREPARATION, AND MOTIVE OF THE
PROSECUTING WITNESS.
Rule 404(b) of the Utah Rules of Evidence clearly allows the use of extrinsic
evidence of prior crimes, acts, or wrongs for a litany of purposes, so long as the prior acts
are not used to prove character. It reads,
Other crimes, wrongs, or acts. — Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to show action in
conformity therewith. It may, however, be admissible for other purposes, such as
proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident, provided that upon request by the accused, the
prosecution in a criminal case shall provide reasonable notice in advance of trial,
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or during trial if the court excuses pretrial notice on good cause shown, of the
general nature of any such evidence it intends to introduce at trial.
Rules 607, 608, and 609 cover impeachment of witness but do not say that evidence of
prior acts are precluded unless they are being used to prove "character for truthfulness."
Utah Rules of Evidence, Rule 608(b). Rule 401 defines evidence as relevant if it has "any
tendency to make the existence of any fact that is of consequence to the determination of
the action more probable or less probable than it would be without the evidence."
The issue of excluding this witness was argued before the trial judge and was
properly preserved for appeal. Utah Appellate Courts "review a trial court's decision to
admit rule 404(b) evidence under an abuse of discretion standard." State v. Johnson,
2007 UT App 184,f21 (quoting State v. Nelson-Waggoner, 2000 UT 59, f 16).
In the instant case, defense counsel intended to call Richard Cummings to present
evidence that the prosecution's witness, James Hill, had conducted numerous acts that
evidenced a motive, preparation, and plan to ingratiate himself with both the staff and
inmates of the corrections facilities in order to gain favors and benefits from them. Mr.
Cummings would have testified that Mr. Hill attempted to place himself in a place of
importance with both corrections staff by snitching, and with fellow inmates by dealing
in prescription medication and coaching inmates on how to proceed in different legal
hearings. This evidence would go directly to the motive behind Mr. Hill's testimony in
the instant case. Mr. Hill's actions were in conformity with his previous motivations,
preparations, and plans to ingratiate himself for personal favors and benefits from
grateful staff and fellow inmates.
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The trial court ruled that Cummings would be allowed to testify as to Hill's
previous acts of snitching, but did not allow Cummings to testify as to his other previous
acts that go to his motivation, plans, and preparations to ingratiate himself with inmates
and corrections personnel, because "it doesn't go to the issue[s]." However, testimony
that Mr. Hill both cheeked drugs to resell to other inmates and that he had tought other
inmates how to properly testify at competency hearings so as to qualify as incompetent is
clearly relevant to Mr. Hill's involvement in Mr. Otterson's case.
Mr. Hill was the lead witness for the state, and presented the main allegations that
Mr. Otterson was discussing and planning an attempt on Deputy Utah County Prosecutor
David Sturgill's life. Mr. Hill was the first person to approach authorities with this story.
Mr. Hill was the main source of information that led to a sting operation by police. And
most importantly both the defense and the state agree that Mr. Hill was deeply involved
in preparing Mr. Otterson for the sting conversation with the undercover officer by
writing the notes Mr. Otterson used to communicate with "Mark."
If Mr. Cummings had been allowed to testify the defense would have been able to
present a defense that included Mr. Hill's motivation, plan, and preparation to ingratiate
himself with inmates and corrections officers. This would have clearly cast doubt not
only on Mr. Hill's testimony, but on the entirety of Mr. Hill's involvement with Mr.
Otterson. This evidence would not have been used to prove Mr. Hill's character, but
would have created serious question as to the bulk of the state's evidence.
Because Mr. Cummings' testimony was allowable under Rule 404(b) and because
it was central to Mr. Otterson's defense, and clearly placed the bulk of the state's
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evidence in question, this Court should find that the testimony is admissible and that the
court's error was harmful to Mr. Otterson.

II. THE TRIAL COURT ERRED BY NOT ADMITTING THE CONFESSION
LETTER WRITTEN BY THE DEFENDANT AS THE LETTER WENT
DIRECTLY TO DEFENDANT'S MOTIVE.
Utah Rules of Evidence Rule 401 states, "evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence," is relevant.
In Utah, courts should "in no way dictate the appropriate strategy for the trial
attorney to pursue in any given situation." State v. Brown, 948 P.2d 337, 343 (Utah
1997). The Utah Supreme Court has held, "we give counsel wide latitude to make tactical
decisions and will not question such decisions unless we find 'no reasonable basis' for
them." State v. Powell, 2007 UT 9, P46 (Utah 2007)(quoting Taylor v. Warden, 905
P.2d 277, 282 (Utah 1995)). Stated again, "the judge should not interfere with defense
strategy." State v. Brooks, 833 P.2d 362, 365 (Utah Ct. App. 1992).
This Court should review the trial courts decision to exclude evidence pursuant to
Rule 402 under the same standard of review used for Rules 403 and 404, which is "abuse
of discretion." Johnson, 2007 UT App 184, f 21, and Woods v. Zeluff, 2007 UT App 84,

15.
In this case, defense counsel moved for the confession letter to be included in the
record without objection from the prosecution. Then the court objected to the letter on
grounds that it "ha[d] no probative value and relevance and may have prejudicial harm to
the case." After hearing argument, in which defense counsel argued that a mere
statement that a confession had taken place would in no way take the place of seeing a
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statement as complex and detailed as the one in question, the court stated, "I believe [it]
is prejudicial and is not relevant and I think that it does not aid the jury in ultimately
determining the issues they have to address in the present case that this Court has."
Mr. Otterson was being tried for an attempt on the life of the prosecutor who
prosecuted two sex abuse cases. The state's alleged motive for the attempt on the Deputy
Prosecutor's life is that he was upset about the way the Prosecutor handled the sex abuse
cases. The confession letter clearly indicates Mr. Otterson's desire to take responsibility
for both his crimes in the previous case, and for actions that were not crimes, but for
which Mr. Otterson felt were in violation of his moral standards. The confession letter
clearly went to the state's alleged motive for the present crime and went far beyond the
threshold limit of relevancy, i.e. "any tendency . . . to make . . . any fact... more . . . or
less probable."
Furthermore, the contention by the court that he was concerned with prejudicing
the jury is a subject beyond the discretion of a trial judge. If a defendant, after
consultation with his attorney, chooses to proffer evidence that would cast him in his own
light it is not for the judge to question that trial strategy.
This Court should find that the trial court erred in excluding the confession letter
as the letter was clearly relevant to contradict the state's alleged motive, and as any
prejudice from the letter was considered by Mr. Otterson and his counsel and the decision
to move forward was a trial strategy that should have been left to Mr. Otterson.
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III. THE TRIAL COURT ERRED BY TESTIFYING ABOUT THE PREVIOUS
HEARING OVER WHICH IT PRESIDED.
Rule 605 of the Utah Rules of Evidence states quite clearly 'The judge presiding
at the trial may not testify in that trial as a witness. No objection need be made in order to
preserve the point." The Court should review Rule 605 errors de novo, according to the
language of the rule. See also U.S. v. Nickl, 427 F.3d 1286, 1293 (10th Cir. 2005), and
United States v. Paiva, 892 F.2d 148, 158 n. 8 (1st Cir. 1989).
Although Utah Courts have not had sufficient opportunity to analyze this rule, the
Court of Appeals for the Tenth Circuit has had opportunity to analyze the federal rule
with identical wording under a nearly identical fact situation. U.S. v. Nickl, 427 F.3d
1286 (10th Cir. 2005). In Nickl, the defendant was charged with aiding and abetting a
bank employee in the misapplication of bank funds. To find Nickl guilty, the prosecution
was required to prove beyond a reasonable doubt that the bank employee acted with
intent to defraud the bank. When questioned the bank employee first stated that she did
not have intent to defraud, but on cross examination she was forced to admit that she had
plead guilty to having the proper intent. When defense counsel attempted to down play
the in court plea, the trial judge stated;
I took her plea. We go through a very specific lengthy inquiry, I go through it, and
one of the elements for [the charge in question was] that the defendant acted with
the intent to injure or defraud the bank. I would never have accepted her guilty
plea unless she would have convinced me that's what she intended, and she did.
And that's why I accepted her plea. And that's why she's in prison. Now, let's go
on.
Id, at 1292-1293. The defendant was convicted and appealed. On appeal, the Nickl court
held that "presiding judge's commentary . . . added new evidence," and therefore, "the
comment constituted impermissible testimony in violation of Rule 605." Id. at 1294.
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In the current case the judge presiding at the jury trial interrupted the normal
course of the trial to add evidence unknown to the either the defense or prosecution. This
evidence was personal to the judge, was given based on recollection, and was directly
contradictory to the statements of Mr. Otterson. Like the judge in Nickl, the judge here
"added new evidence" to the trial, based on personal recollection of a previous hearing.
The judge's statements were not commentary on the evidence or on the law, but instead
presented evidence independent of any other witness.
This Court should find that the trial court erred when the judge testified about
evidence independent of any other witness in violation of Utah Rules of Evidence Rule
605.

IV. THE TRIAL COURT ERRED BY ACTING AND ALLOWING ACTIONS
THAT CUMULATIVELY BIASED THE JURY AGAINST THE
DEFENDANT.
This Court should find that the trial judge made improper comments that created
prejudice in the minds of the jurors when the judge corrected the statements of Mr.
Otterson at the close of his testimony. This Court should also find that the trial judge
made improper comments that created prejudice in the minds of the jurors toward defense
counsel when the judge critiqued defense counsel's reasonable reading and interpretation
of the jury instruction in his closing argument. This Court should also find that the trial
judge was in clear error when the judge allowed the State to interpret the judge's earlier
comments as stating that Mr. Otterson had lied in his testimony and that as such all of his
testimony could be ignored.
Additionally, this if this Court does not find these errors to be grounds for reversal
individually, this Court should hold that these errors when combined created an improper
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appearance of bias that would have impacted the juries ability to fairly judge the facts
that had been presented to them.
A.

This Court should find that it was clear error for the trial judge to make
improper comments that created prejudice in the minds of the jurors when
the judge corrected the statements of the defendant at the close of the
defendant's testimony.

Utah Rules of Criminal Procedure Rule 19 (f) states, "The court shall not
comment on the evidence in the case, and if the court refers to any of the evidence, it
shall instruct the jury that they are the exclusive judges of all questions of fact." See also
State v. Adams, 583 P.2d 89, 91 (Utah 1978). And while a curative instruction is
sometimes sufficient, there are cases where such instructions have been found insufficient
to cure the impression of favoritism. State v. Beck, 2006 UT App 177. This Court should
reverse the ruling of the trial court if the comments "result[ed] in prejudice to Defendant
and . . . undermine[s] [the Court's] confidence in the verdict." Id. at f 13. As the
defendant did not object at trial this Court should find that there was plain error. "Under
plain error review, we may reverse the lower court on an issue not properly preserved for
appeal when a party can show the following: (i) an error exists; (ii) the error should have
been obvious to the trial court; and (iii) the error is harmful, i.e., absent the error, there is
a reasonable likelihood of a more favorable outcome for the [party], or phrased
differently, our confidence in the verdict is undermined." Pratt v. Nelson, 2007 UT 41 at
116.
Utah law holds that comments by a trial judge in front of the jury may prejudice
the jury against one of the parties. Beck, 2006 UT App 177, State v. Mellen, 583 P.2d 46
(Utah 1978), and Querela v. United States, 289 U.S. 466 (1933). "The influence of the
trial judge on the jury is necessarily and properly of great weight and his lightest word or
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intimation is received with deference, and may prove controlling." Beck, 2006 UT App
177111 (quoting Nickl, All F.3d at 1295). The Supreme Court of Utah rated the
impartiality of a judge with the right to access to the courts saying, "In pursuing that
objective, it is not to be questioned that, particularly in a jury trial, a judge should
maintain an attitude of neutrality and should not, either by his comments or demeanor,
indicate his opinions either as to the credibility of evidence or on the disputed issues of
fact." Mellen, 583 P.2d at 48. The United States Supreme Court has held that, "comment
of the judge should not render vain the privilege of the accused to testify in his own
behalf." Querela, 289 U.S. at 470 (quoting Hicks v. United States, 150 U.S. 442, 452
(1893)).
While it is true that in many instances a judges improper comments may be cured
by an appropriate jury instruction, Beck, 2006 UT App 177 \ 14 (citing State v. Tueller,
2001 UT App 317, If 13), Utah Courts have held that "as a practical matter, reciting an
instruction at the end of the trial does not necessarily remedy an impression of favoritism
in every case." Beck, 2006 UT App 177 \ 14 (citing United States v. Filani, 74 F.3d 378,
386 (2d Cir. 1996)). In Beck, the Utah Court of Appeals reversed a conviction for
forcible sexual abuse, supplying alcohol to a minor, and violation of an injunction when a
judge's questioning of the defendant created an improper appearance of bias. A woman
was charged with several crimes related to her relationship with a minor whom she
coached in a softball league. At trial the defendant took the stand to testify and the judge
questioned the defendant once following the State's cross examination and again
following defense counsel's redirect. The Court of Appeals held that "the judge's
questioning was sufficiently extensive to result in prejudice to Defendant and to
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undermine our confidence in the verdict," because, "his intervention appeared to . ..
challenge Defendant's credibility." Id. a t | 13.
In this case, the judge's testimony regarding Mr. Otterson's testimony clearly
challenged the defendant's credibility. The judge speaking of Mr. Otterson's testimony
said, "When I got the file, I discovered that what actually happened was not as Mr.
Otterson had testified," and ended his testimony by reiterating, "You've now been
advised with respect to the information that is accurate concerning the incident that
happened on that hearing."
This Court should find that the judge's comments were improper and created
prejudice against Mr. Otterson in the minds of the jurors.
B.

This Court should find that it was clear error for the trial judge to make
improper comments that created prejudice in the minds of the jurors
toward defense counsel when the judge critiqued defense counsel's
reasonable reading and interpretation of the jury instruction in his closing
argument.

Utah law holds that comments by a trial judge in front of the jury may prejudice
the jury against one of the parties. Beck, 2006 UT App 177, State v. Mellen, 583 P.2d 46
(Utah 1978), and Querela v. United States, 289 U.S. 466 (1933). "The influence of the
trial judge on the jury is necessarily and properly of great weight and his lightest word or
intimation is received with deference, and may prove controlling." Beck, 2006 UT App
177 111 (quoting Nickl, All F.3d at 1295). The Supreme Court of Utah rated the
impartiality of a judge with the right to access to the courts saying, "In pursuing that
objective, it is not to be questioned that, particularly in a jury trial, a judge should
maintain an attitude of neutrality and should not, either by his comments or demeanor,
indicate his opinions either as to the credibility of evidence or on the disputed issues of
fact." Mellen, 583 P.2d at 48. As the defendant did not object at trial this Court should
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find that there was plain error. "Under plain error review, we may reverse the lower
court on an issue not properly preserved for appeal when a party can show the following:
(i) an error exists; (ii) the error should have been obvious to the trial court; and (iii) the
error is harmful, i.e., absent the error, there is a reasonable likelihood of a more favorable
outcome for the [party], or phrased differently, our confidence in the verdict is
undermined." Pratt v. Nelson, 2007 UT 41 at If 16.
In closing arguments, defense counsel discussed the jury instruction regarding
reasonable doubt, specifically, he discussed the statement that "there are very few things
in the world that we know with absolute certainty." Defense counsel analyzed this
statement by giving and example of the type of concepts that could be known with
absolute certainty, namely, "I know that I'm wearing a watch." The judge took exception
to defense counsel's analysis saying, "whether he agrees with the fact that we don't know
everything with absolute certainty, the language is there because the law says it's to be
there . . . the comments were inappropriate."
Closing arguments are the last word of a party. They are the last thing a jury will
hear from the parties and will be the first thing on the jury's mind when deliberating.
There would have been no negative effect upon the jury if the judge had not made the
"correction," and there was substantial risk of prejudice for the judge to reprimand
counsel in that setting. This Court should find that it is inappropriate for a judge to make
harsh comments on defense counsel's analysis when defense counsel has no opportunity
to correct his image with the jury, especially when counsel's comments were mere
analysis of the language used in a jury instruction.
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Furthermore, the jury instructions included a stock instruction informing the jury
that they were to use the "law" as it was given them by the judge, and another telling
them that closing arguments were not evidence and were only to be taken as a final
statement of counsel's theory of the case. The judge here did not need to make the
comment as the entirety of his comment was contained injury instructions, and as the
chance of prejudice to the defendant was high.
For these reasons this Court should find that the court erred in critiquing defense
counsel's closing argument in front of the jury.
C.

This Court should find that the trial judge was in clear error when the
judge allowed the state to interpret the judge's earlier comments as stating
that the defendant had lied in his testimony and that as such all of his
testimony could be ignored.

A prosecutor commits misconduct in closing arguments when he/she "call[s] to
the attention of the jury a matter it would not be justified in considering in determining its
verdict." State v. Johnson, 2007 UT App 184 at \ 42 (quoting State v. Bryant, 965 P.2d
539, 550 (Utah Ct.App. 1998)). As the defendant did not object at trial this Court should
find that there was plain error. "Under plain error review, we may reverse the lower
court on an issue not properly preserved for appeal when a party can show the following:
(i) an error exists; (ii) the error should have been obvious to the trial court; and (iii) the
error is harmful, i.e., absent the error, there is a reasonable likelihood of a more favorable
outcome for the [party], or phrased differently, our confidence in the verdict is
undermined." Pratt v. Nelson, 2007 UT 41 at ] 16.
This Court should find that the state's comments were improper for two reasons.
First, the state's comment was a mischaracterization of the court's previous comments,
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or, the state's comment was an improper reiteration of the court's previous improper
comments. And secondly, that the state improperly called Mr. Otterson a liar.
This Court should find that the state's comments were improper because they
either improperly characterized the court's previous statement, or they were an improper
reiteration of the court's previous improper statement. Here the state asked the jury to
disregard all of the Mr. Otterson's testimony because he "lied" about the previous
hearing. In this trial the court presented the jury with the standard instruction on
credibility of a witness, namely that if the jury finds any part of the witness's testimony
to be not credible that the jury may disregard that part or all of the witness's testimony.
The segment of Mr. Otterson's testimony that the judge "corrected" dealt with a hearing
that had occurred several years prior to the trial. It would be improper for the court to
imply that a defendant was a "liar" for a failure to remember with complete accuracy
something that had happened so long ago, and it is further improper for a prosecutor to
suggest a jury disregard all of a defendant's testimony as a lie because of such a
statement by the court.
This Court should find that the state's comments were improper because the state
called Mr. Otterson a liar. Utah Courts have said that it is improper for the state to refer
to defendants as liars. State v Johnson, 2007 UT App 184. In Johnson, a man appealed
his conviction for murder by arguing, among other things, that he had been rendered
ineffective assistance of counsel, in that, among other things, his counsel had failed to
object to comments in the state's closing argument that the defendant was a liar. The
Court stated, "We assume, without deciding, that the prosecutor's statement that
Defendant was a liar was improper and therefore Defendant's lawyer should have
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objected to those statements," but "conclude[d] that no prejudice resulted from this error
because the trial record is replete with Defendant's inconsistent statements." Id. at f 46.
Here the state said that Mr. Otterson had lied and that he could not be believed.
As Utah Courts have held that it is improper for prosecutors to call defendants liars, this
Court should find that it was improper for the state to have done so in this case.
Furthermore, because the state's comment went directly to Mr. Otterson's testimony, as
opposed to inconsistent statements throughout the record, because it was used in a
manner that suggested it was backed by the court's authority, and because the state
suggested that the entirety of Mr. Otterson's testimony should not be believed, this Court
should find that the comment was not only clearly and obviously improper, but also that
it undermines confidence in the jury's verdict.
D.

This Court should apply the cumulative error doctrine by finding that even
if the foregoing errors committed during the course of the trial were
harmless individually, they were cumulatively harmful.

Utah Courts follow the cumulative error doctrine which is that "even if the errors
committed during the course of his trial were harmless individually, they [may be]
cumulatively harmful." State v. Dunn, 850 P.2d 1201, 1229 (Utah 1993). Appellate
Courts should overturn when, "the cumulative effect of the several errors undermines our
confidence . . . that a fair trial was had." Whitehead v. American Motors Sales Corp., 801
P.2d 920, 928 (Utah 1990).
In Whitehead, the Supreme Court of Utah heard arguments regarding an
automotive products liability case. Appellants argued five points including admissibility
of several films, statute of limitations, and availability of seatbelts, but the Court only
found two errors; 1] improper limitation of expert testimony, and 2] improper exclusion
of some of the films. However, the Court stated that while the errors may not have been
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harmful individually, "we cannot say that the substantial rights of defendants were not
affected by the combined effects of the erroneous exclusion of the evidence and the
limitation of cross-examination." Id. at 928. The Court ultimately held that "the
cumulative effect of the several errors undermines our confidence that defendants were
able to present to the jury their theory of the case and that a fair trial was had." Id.
In the present case, the trial court erred in commenting on the defendant's
testimony, commenting on defense counsel's closing remarks, and failing to limit the
state's interpretation of the court's comments in its own closing. As in Whitehead, these
errors may not individually reach a standard of harm necessary to reverse the trial courts
decision, but when combined they would suggest that the judge questioned Mr.
Otterson's credibility and favored the state's case. While commenting on inaccuracies
may not lead to an ultimate conclusion of bias, those comments when combined with
improper critique of counsel's arguments, and more importantly when combined with an
apparent approval of the state's interpretation of the judge's comments "render vain the
privilege of the accused to testify in his own behalf." Querela, 289 U.S. at 470.
This Court should therefore find that the cumulative effect to these errors was to
create an appearance of bias that undermines confidence in the jury's verdict.

CONCLUSION
Mr. Otterson was not afforded a fair and impartial trial for four reasons. One, the
court erred in excluding testimony from Mr. Cummings that would question the majority
of the state's case by setting forth evidence as to plan, motivation, and preparation of the
state's main witness to ingratiate himself with inmates and corrections personel for the
purpose of gaining benefits and favors from them. Two, the court erred in testifying
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when the presiding judge added to the evidence by informing the jury of facts that were personal
to the judges previous experience and decisions. Three, the court erred in action and failure to act
by comments regarding the defendant's testimony and defense counsel's closing argument, and
by failing to prevent the state from mischaracterizing the judge's statement in closing. And four,
the court erred in excluding the confession letter that clearly proved that Mr. Otterson had no
motive for the alleged attempted killing of Mr. Sturgill. For these reasons and the foregoing
analysis this Court should order a new trial.
Respectfully submitted this 13th day of July, 2007.
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MR. ELDRIDGE:
2

THE COURT:

3

A VOICE:

4

MR. FACEMYER:

5

THE COURT:

6

MR. FACEMYER:

Okay.

You may be excused, Officer.

handled that with his medication and things like that.
Mr. Cummings would be able testify that he stood in

Thank you.

the line every day with Mr. Hill at the Utah County Jail to get

Go ahead.

pills.

Officer Brower is going to be the last

prosecution witness.

8

Mr. Otterson was going to be here as a prosecution witness as

9

well, and maybe I was going to have her as a witness as well.

10

So I don't know if they were planning on that.

11

she's planning on being here around 11.
Yeah.

I know that

She came and talked to us

We told her to be here about 11:00.

We

There is a group of guys that go and get those pills

and that many times Mr. Hill would cheek those pills and not

I was told yesterday that the exwife of

MR. ELDRIDGE:

I think there

was a lot of issues made about his demeanor about how he had

Thank you.

7

12

denied not taking his medication on the stand.

We don't intend to call him, no.

swallow them, and then take them out of the area and then sell
9
10

them to others in the area.
Mr. Hill denied doing that, both not taking them,

11

cheeking them and then also selling them.

12

Cummings would be able to testify that Mr. Hill

13

13

yesterday at 11.

14

wouldn't call her as a witness in the case case in chief, but

14

15

possibly as a rebuttal witness.

15

MR. ELDRIDGE:

Study the

MR. FACEMYER:

Correct.

Mr. Eldridge.

And third, Mr.
—

—
I gave it all to

I'm trying to recall my information.

That Mr. Hill was proficient in the jail at

So I guess I would probably put her on

16

17

the stand then as well because I have some information I'd like

17

discussing how to testify in trial, and that Mr. Cummings had

18

to glean from her.

18

seen Mr. Hill and other inmates review the competency section

MR. FACEMYER:

16

19
20

But my primary witness in today's issue is Richard
Cummings.

He's an inmate at the Gunnison prison, he has also

19

in the statute, and they would practice on one another how to

20

handle themselves in a competency hearing and other hearings in

21

been an inmate at the Utah County Jail with Mr. Otterson and

21

a court setting so that they could give their demeanor as they

22

Mr. Hill and Mr. Watson and that pod area.

22

wanted it to be rather than being who they really are.

23

The testimony, in speaking with Mr. Cummings, I would

23

24

like to present to the jury, is further that Mr. Cummings knows

24

courtroom, he would go from very lethargic, and then his

25

Mr. Hill, they were in the same pod area.

25

conversation would just go fine and fine, and I think that --

Second, Mr. Hill

And I think because of Mr. Hill's demeanor in the
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that would probably answer some of the questions on some of his

1

behavior in the courtroom that I think was a very apparent to

2

me.

3

going to let Mr. Cummings testify as to the issue of the Snitch

4

as we call —

5

indicated that he only did it to help protect people.

readily about snitching on other people with Mr. Cummings and

6

you have that testimony as you represent to me it is available,

that that was his modus operandi in the jail, was to snitch on

7

then I'm going to let that come in.

many people, and that was standard.

8

testify as to preparation for testimony in reviewing statutes
or documents for competency hearings and how to answer

I know it was apparent to my partner as well, and I would

like Mr. Cummings to be able to testify to that.
Thirdly, or fourthly, that Mr. Hill had spoken

405 discusses that specifically.
THE COURT:

Here's what I'm going to do, Folks.

I'm

as you refer to it, because he has specifically
And if

I'm not going to let him

9

Mr. Hill testified that he had never snitched on

9

10

people except to protect them, and I didn't think that was

10

11

honest.

11

cheeking of his medications.

12

that's not the case.

12

upon your representation to me that indicates that, that

13

THE COURT:

13

Mr. Hill didn't take his medication, did take his medication,

14

cheeked his medication on Monday, and for Mr. Cummings to come

And I have a rebuttal witness that would say that

14

Mr. Eldridge?

MR. ELDRIDGE:

Your Honor, excuse me, in looking at

questions, nor am I going to let him testify as to selling or
We don't have any testimony based

15

the rules of evidence, I don't think that the testimony that

15

in and testify that sometimes Hill would cheek it and sell it,

16

Mr. Facemyer's proffered to the Court is admissible for several

16

doesn't go to the issue of whether he took his medication or

17

reasons.

17

didn't take his medication on Monday.

18

I think first you started with Rule 401 which talks

18

So he is allowed for the limited purpose of

19

about what's relevant, and Rule 401 says, "relevant evidence

19

20

means evidence having any tendency to make the existence of any

20

21

fact that is of consequence to the termination of a action more

21

Mr. Cummings to let him know the Court's rule prior to his

22

probable or less probable than it would be without the

22

testimony so that I can insure he knows what is allowed and

23

evidence."

23

what is not allowed.

24

to the court meets that level.

25

information makes any fact that's of consequence in the trial

I don't think that what Mr. Facemyer has proffered
I don't think that any of that
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addressing the question who else he's told on.
MR. FACEMYER:

THE COURT:

Your Honor, I would need to speak with

When he gets here you can do that.

MR. FACEMYER:

I'll need a moment to do that.

CF.RTTFTFD COURT TRANSCRIPT

Q

Okay.

Do you recall when that date was
A

It was the first part of May.

exact date.

1

How long after -- a bad question
7

I don't remember the

of May

9

divorce was granted either May 10th or May 19th.

11

around that —

13
14

that time.

Okay.

on this date in May Mr

Sturgill, that

Otterson gave a confession and from

not only that case but anything that occurred after that.

11

All I know is our divorce was done

On that document you have there, there is some
Do you see that writing

It's the defense of the defendant,

7

12

writing up at the top.

MR. FACEMYER-

your Honor, that he had no intention to harm Mr

9

THE COURT.

May I have the two of you come up,

please

13 J

(Whereupon a discussion was held at the Bench.)

14

THE COURT.

Ladies and gentlemen, I'm going to excuse

15

A

Yes.

15 J the jury for a few minutes.

16

Q

And what does that writing say up at the very top9

16 J back to the jury room

17

A

"My copy not discovery Otterson."

17 J counsel.

18

Q

Okay.

18

(Proceedings outside the presence of the jury.)

19

THE COURT-

19

A

No.

21

Q

Okay.

So those writings at the very top of that page

were obviously given after you had first seen it, correct9

23

A

24

Q

25

0

22 J

This document that was just given to the witness

It hasn't been marked.

24 J showed the witness at the time she talked to him at the jail

prosecutor

That argument could be made
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There's no reason

But for this

relevant and I think that it does not aid the jury in
ultimately determining the issues they have to address in the
present case that this Court has.
So I appreciate counsel's argument on the record.
understand each particularly.

I

I understand the defendant's

10

concern and the desire to have it before the jury, but that's

11

what I'm going to do with it, Mr. Facemyer.

12

MR. FACEMYER:

13

Your Honor, I would just state for the record then

Thank you, your Honor.

14

that I do have an objection to the Court's ruling and I think I

15

have stated it on the record what it is.
THE COURT:

You may then —

17

back in just a moment.

18

witness back in just a moment.

Thank you, Judge.

we'll bring that witness

Just a moment.

which has been identified as Mr. Otterson's confession that he

25 I has not been marked officially by the clerk as a proposed

Your Honor, I would ask the Court to

document to go to the jury, I believe is prejudicial and is not

19

May I see that, please9

Okay.
MR. FACEMYER:

for him then to be engaged with attempting to kill a

20

21 I

23

offended somebody, he made the slate clean.

16

The record will reflect that the jurors

Yes, I think so.
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9

I'll ask the bailiff to take you

There's a matter I need to discuss with

20 J are out of the room.

20

22

Were those writings there when Mr. Otterson

showed you that letter

And

10 J that letter contains that information.

So it was

within seven days.
Q

Why is it relevant to the proceedings

6

9

our divorce was done within a week and I think the

10

12

THE COURT

I don't object, your Honor.

8 J that time forward his purpose was to be honest and upright with

It was done the early part of May because I

believe —

3

5

And your divorce papers were done in the early part

A
9

MR. ELDRIDGE

4 I here 9

I just know that the following day I prepared

divorce papers and I took them to him.
Q

include as an exhibit this letter.

2

We'll bring that

And so that we have some continuity with the jury,
she had this document in her hand and you may make the

21

reference —

22

hands and I will indicate to the jury that after discussing the

or excuse me, she'll have the document in her

23

matter with counsel outside the presence of the jury, the

24

document that the witness has previously testified to, which is

25

the total and complete confession intended by the defendant, is

76

Okay.

Q

And sometime after that you then appeared in

front of the Court for actual proceedings on your case; isn't
that true?
A

Yes.

Q

And at that point did you become aware that Dave

Sturgill was your prosecutor?
A

Yes.

Q

And in between late October and May, did you attempt

to get a resolution to your cases?
A

No, I —

him to fi.ght —
Q

I had asked my attorney to -- that I wanted

fight my charges.

And did you have anyone assist you in fighting your

charges?
A

Kathryn was gathering any information that she could

find that. -- that would prove any coercion or leading of any
witness.
Q

During the time that Kathryn was gathering this

information, you, in fact, knew what the reality was, didn't
you?
A

Yes.

Q

And what kind of information did she gather?

A

She had gathered e-mails from my first wife that

talked about my first wife coaching and —

and leading my —

daughter in -- in this case.
Q

So Kathryn had contacted your first wife or had
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my

1

right away and informed them of this disclosure Mr. Otterson

1

second ^ase, do you recall dismissing numerous charges on that

2

had made.

2

case 7

And I think it was even made on paper

And it was

3 I that same day that Mr. and Mrs. Otterson met, that the

3

A

In the first case?

4

sheriff's secured, basically, a written confession from

4

Q

Yes.

5

Mr

5

A

I did.

Otterson.

And I would say that that was a very critical

o J moment in the development of both of these cases.
5

the mother not —

7

And so yes, I honored that request and dismissed those charges.

7

Q

Okay.

8

A

I believe that's what you're asking about.

8

Q

9

Q

It is.

9

dismissed7

10
11
12

Let's talk about the first"

It is.

Thank you

Let's talk about the first dramatic thing that
happened in the stepdaughter case.
A

And that was because of the stepdaughter and

6

10 J
11

Yes

12

A

Okay.

not wanting me to pursue certain charges

Can you state to the jury what charges you

In the first case I believe it was the first four

counts of forcible sexual abuse.
Q

So you had four counts of forcible sexual abuse

13 I

Q

I am just going to refer to that.

13

dismissed.

14

A

That's fine.

14

obstruction of justice count7

Q

The stepdaughter did not desire to pursue some of the

15

15 I
16

charges; is that accurate9

A

16 1 Mr

And then do you recall also dismissing one

I believe that happened eventually at the time that

Otterson entered his plea, but initially I recall just

17

A

Portions of the case, yes.

17

dismissing the forcible sexual abuse.

18 J

Q

And also the stepdaughter's natural mother, I think

18

moment I might be able to clarify that.

19 I your comment, was not excited about pursuing the case as well 7

19

MR. FACEMYER:

20

A

Yes.

20

THE COURT:

21 I

Q

So you had your alleged victim in that case and her

21

22 J parent saying that they didn't want you to pursue it in the way
in which you were 7

22

If I might just have a

May I approach.

Yes, sir.

MR. FACEMYER:

Q.

Mr. Sturgill, I was just looking

at the docket on tnat case.

23

A

Uh-huh

24

A

Initially, yes.

24

Q

And on the docket dated January 18th

25

Q

Initially.

25

A

Eighteenth.

23

And then on January 18th, 2005 in that
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—

discovered e-mails where your first wife was coaching your
daughter in relation to the charges against you, correct?
A

Yes.

Q

So at that point in time you were setting up your

case for a defense?
A

Yes.

Q

And did there ever come a time in your first case

involving your stepdaughter that anything happened
substantially during the process?
A

Yes.

The sex abuse charges were dismissed in that

case and one of the obstruction of justice.

Q

And if I told you that on January 18th that that

1 dismissal took place, would you have any reason to disagree
with that 2

A

I would say that that's probably about the time it

was, yes .

Q

So approximately two months after you f re arrested,

you get four second degree felonies and one third degree felony
dismissed from your case, correct?

A

Yes.

Q

But you still have to answer to some th ird degree

felonies on that case?
A

Yes, two third degree felonies.

Q

And to your understanding, what was the punishment

for two third degree felonies?
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1

participate with your wife in helping your defense0
A

Urn, I —

I talked with her.

anything there in the county jail.

I was not able to do

But yes, I —

I did talk

A

Yes.

and how things were going.

Q

What were you told9

A

Because of the charges, I'd probably spend the rest

Q

And during your time in jail, what did you do

A

Um, I took advantage of any program or —

9

or classes

very much

I —

I was able to do the Why Try program m

county

jail which is something that has been in the state prison for

11

some time.

12

that was the first time they ever offered it in —

13

jail.

15
16

of my life in prison.
Q

Q

Okay.

9

18

Q

Did you ever have a plea offer presented to you in

21

Yes, I was.

Q

And what were you told9

A

Towards —

I believe it was —

I believe it was in

worked out a deal, that if I would sign off on it or plead
guilty, between five, eight years -- eight years would be the

Yes

22

A

March or around then that my attorney and the prosecutor had

And during this time that you're taking

A

20

cases9

in a county

programs, you're still fighting your cases, trying to resolve
them, correct

And during the early phases of your plea

negotiations, were you ever told of a plea resolution on these

When they offered it in county jail when I took it,

17

19

Did you ever speak with your attorney about the

with her and she did apprise me of -- of what she was gathering

10

14

Yes.

Q

possible time you had spent in prison?

that the jail offered, which in county jails they do not offer
9

A

longest that I would spend in prison.
Q

And then obviously that didn't come to fruition, did

A

No.

Q

And sometime in May, you changed the whole scope of

it9

relation to these cases prior to May?
A

No

Q

Were you ever informed that prosecution was not

willing to go down from a first degree felony9

your case.

Is that accurate to say9

23

A

Yes.

A

24

Q

So you knew prior to May that prosecution was still

Q

What happened to change the scope of your case9

A

Going through the Why Try program and the LDS 12 step

25

requiring a first degree felony plea9
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1

program that they had down there and with walking in the

2

section with another inmate that I had talked to quite a bit,

3

Michael Barrett.

4

that in order —

5

Barrett about that.

We had talked about my case.

I talked about

I'm a religious person and I had talked to
And I had said, In order for me to be

6

forgiven for what I had done I had to come clean and tell my

7

wife and I also had to let the proper authorities know of

8

everything that I had done.

9

Q

And so did you work toward that?

10

A

Yes, I did.

11

Q

And what did you do?

12

A

My —

my spelling's not very good and Michael Barrett

13

would help me at times to write notes or —

14

different words and that.

15

draft copy of a confession that had exactly what I did, what I

16

was accused of, what things that I had done that nobody else

17

would have ever have known that I did had I not put them down.

18

or help me spell

I took a few weeks and wrote a rough

But I knew that if I was to be forgiven for what I

19

did and more importantly if I was ever to change who I was, I

20

had to quit thinking about myself and thinking about others and

21

getting the people that I hurt the help that they needed.

22

so I wrote everything down in there.

And

And then I had talked

23

with my wife prior to showing her that, that I was planning on

24

giving it to my attorney.

25

want to see it first.

And

She told me not to.
—

Yes.

She says, I

81

program that they had down there and with walking in the
section with another inmate that I had talked to quite a bit,
Michael Barrett.
that in order —

We had talked about my case.

I talked about

ITm a religious person and I had talked to

Barrett about that.

And I had said, In order for me to be

forgiven for what I had done I had to come clean and tell my
wife and I also had to let the proper authorities know of
everything that I had done.
Q

And so did you work toward that?

A

Yes, I did.

Q

And what did you do?

A

My -- my spelling's not very good and Michael Barrett

would help me at times to write notes or —
different words and that.

or help me spell

I took a few weeks and wrote a rough

draft copy of a confession that had exactly what I did, what I
was accused of, what things that I had done that nobody else
would have ever have known that I did had I not put them down.
But I knew that if I was to be forgiven for what I
did and more importantly if I was ever to change who I was, I
had to quit thinking about myself and thinking about others and
getting the people that I hurt the help that they needed.
so I wrote everything down in there.

And

And then I had talked

with my wife prior to showing her that, that I was planning on
giving it to my attorney.
want to see it first.

She told me not to.

And --
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She says, I

Q

stepdaughter in case ending 42767

Was this conversation with your wife in the visiting

area that we have a picture of or was it
A

Yes.

Q

Okay.

—

Yes, it was.
So you were meeting with her in this visiting

area as exhibited in Exhibit 9, correct7

Are you talking about your daughter in case 54167

A

Yes.

Q

And did you mention any other persons7

A

Yes, I did.

Q

Okay.

And in those persons, did you write down in detail

A

And also I had —

monitored —

I also had Michael Barrett talk with his wife and

11

confession letter together.
Q

what you did to those persons7

because I knew my phone calls were

his wife would talk to my wife about —

1*3

Q

Q

10

12

Yes

Yes.

A

9

A

10

about me putting my

And I showed your ex-wife a copy of a document.

Is

Yes, I did.
Were you graphic in your detail 7

11

A

I wanted everything that I did in there, yes.

12

Q

And in each one of these persons that you talk about

13

this the document of your confession?

A
Q

in this document, was this the end of your confession7

14

A

Yes, it is.

14

A

On -- on that document, yes.

15

Q

And did you divide your confession into different

15

Q

And do you remember how many persons you named in

16
17

sections7
A

16

this confession7

17

Yes, I did.
5

18

Q

And how did you divide your document'

18

19

A

I had a cover letter that apologized to my ex-wife

19

Mr. Otterson, I don't want names.
Court wants names.
A

I'm just trying to remember who —

20

Told her how sorry I was for being dishonest to her and not

20

people that was on there.

21

coming clean earlier.

21

total of seven.

22
23
24
25

Q
A

Is that the first section0

22

Yes.

23

And then I had broken it down into, urn, each

each person and —
Q

And how --

—

24

and what I had done

And when you say person, are you talking about your

And she told me to

2 J stay right there, that she was going to go have an officer come
3 J up and get my confession from me.

And I —

I said that I would

wait there and -- and wait for him to come up.
Q

9

Were you prepared for that at that time 7

A

I —

Q

And did you give then this letter to the deputy7

I knew that that was gonna happen, yes.

A

Yes, it was the deputy out of our section or our pod.

He came up and he says, Your wife said that you had some papers

10

to give me.

11

him my confession.

And I says, Yes, I do.

And at that point I handed

12

Q

Do you remember when this was in the year?

13

A

2005.

14

Q

Do you remember what month?

15

A

I would believe it was the first part of May, I

16

think.

17
18
19
20
21
22

Q

A . I —

I remember her testifying.

I —

I can't

remember when she said it was.
Q

If I told you that she said it was in the early part

of May, would you have any reason to disagree with that 7

23
24 J

Do you recall your ex-wife testifying about when she

remembers that to be 7

No.
Q

So you gave your wife —

25 J the early part of May, correct7

your ex-wife this letter in

the number of

If I remember right, there was a

And after you showed your wife this document, did you

then give it to somebody7
A

Yes.

She read the cover letter.

She read the first

page that was not her daughter or my daughter
CERTIFIED COURT TRANSCRIPT

CERTIFIED COURT TRANSCRIPT

1 I the other people, one of the other victims.

25

Q

I don't think the

I'm just asking the number of persons.

It was one of

II

Q

I'm asking if you remember.

2 1

A

I -- I do not remember

3 J

Q

If I told you that you went to court July 5th, 2005,

Q

And why did you give names of those persons9

A

My understanding is, is that it's not only -- an

inappropriate touch is not only when you touch somebody in a

A I would you have any reason to disagree with that 9

private place on their body but if you are touching them with a

5 1

A

No

sexual thought or desire at the time.

6 1

Q

Do you remember what took so long from the time you

7

gave your confession to the time you entered your plea

8 I two months.

9

It was

What took so long from the time you gave your

9 J confession to the time you entered your plea 9
10 J

A

The —

I was told that the police officers in the

Q

And did you give names of persons in which you had

committed that act 9
A

Yes.

Q

And how many total persons -- I mean, you've just

Yes, I did.

testified that you've given a number of persons in this

11 J towns the victims were living at at that time were contacting

confession, then you gave additional names.

12 J the victims and asking them if anything had happened.

persons do you recall that you gave the prosecution9

I was

13 J told within a month after my confession that at that point all

A

The total —

the total persons on the other list

14 J victims on that list other than my daughter and stepdaughter

included from birth until the day of —

15 J had denied that anything had ever -- ever happened.

names —

16 J

contact with —

Q

And did you ever give any additional names to the

17 I prosecution besides those on this confession here?
18

A

Yes, I did.
9

How many total

of —

that I wrote the

included any girlfriend or anybody that had any
that was under the age of 18.

On that list

there was a total of 30 names on it.
Q

And did you provide those to prosecution9

A

James Hill said that he had —

19

Q

And were those persons investigated

20 J

A

I have no knowledge of that.

attorney for me to work on my case to get my guilty plea taken

21 I

Q

Were you told that those persons were investigated9

out and redone.

22

A

Yes.

because the attorney at that time could not come and visit me

23 J

Q

Did you ever give names of persons who you did not

24 J touch in a inappropriate way9
25

A

Yes, I did.
CERTIFIED COURT TRANSCRIPT

that he had hired an

He said that he was working with the attorney

directly because my other attorney that had been working on my
case the whole time was still on record as my attorney.
Q

Well, let's let the cat out of the bag now since I
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1

again in case I need to play around with it.
On the second case

2
3

Sorry, Dave.

decided what the -- what the resolution on the felony first

Mr. Otterson still had all of

mandatory case was, isn't that right?

these first degree felonies he was dealing with, correct?

A

That's right.

4

A

That's correct.

Q

There's still negotiations of settlement?

5

Q

All right.

A

Yes.

Q

The negotiation probably still included a prison term

So in-between January 18th and sometime

6

later you were working with Mr. Otterson's attorney trying to

7

come up with this global resolution to the third degree

8

felonies on the one case, and the first degree felonies on the

9

other case, correct?

10

A

11
12

Q

on your side of the table; is that correct?
A
9

Yeah.

10

When all of a sudden you became —

11

you were informed

12

that Mr. Otterson wrote a confession?

I'm certain that that was --

At that time that point it probably did, but I can't

say for certain simply because I didn't make a note of it.
Q

Okay.

A

I guess I should say I don't have any firm offer that

I had made in my file.

13

A

That's correct.

13

14

Q

And that he wrote that confession at the jail?

14

the meeting of the victim in that case, and the attorneys

15

A

Correct.

15

meeting together, the case still proceeded in the court

16

Q

Is that accurate?

16

setting, correct?

That is.

17

A

18

Q

And then the confession came out, correct?

19

A

Yes.

20

Q

Did that confession change the whole scope of your

21

cases?

17

A

18

MR. FACEMYER:

19

THE WITNESS:

20

THE COURT:

21

MR. FACEMYER:

May I approach?
You bet.

Oh, gosh.

Yes.
Q.

Now providing you a picture of the

22

prosecution just for reference, can you —

23

that?

24
25

Sorry, Judge.

do you recognize
23

A

I -- I have seen —

yeah, I mean it appears to be a

visiting booth out at Utan County Jail.

Q

Sure.

Yes.

A

It did.

Q

Yes.

A

Mr. Otterson child?
I believe that it did.

A portion of it did relate to

that.

little bit with about it, can you tell me what the confession

25

contained.

Did it confess of the sex abuse and sodomy of
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1

referring to in that letter.

2

filing additional charges.

3
Q

And did it include a confession of the abuse of his

stepchild that was charged in the other case?

And as part of that confession you told us a

24
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his —

So after March 2nd, or there roundabout, after

Q

And so, yes, I was considering

And the reason you were considering additional

4

charges is because Mr. Otterson provided you with those names;

5

isn't that correct?

A

I believe he referred to that.

6

A

That's correct.

Q

He essentially confessed in some part to these cases?

7

Q

And Mr. Otterson provided you with those instances of

A

To those cases and then to more.

8

abuse?

9

Q

He confessed to some more?

10

A

Yes.

9
10

A

Mr. Otterson provided those to his wife.

His wife in

turn immediately contacted a deputy who went in and immediately

11

Q

Did those more cases involve these two victims?

11

secured that note, so Mr. Otterson didn't tell me anything

12

A

There may —

12

directly.

13

the information he gave his wife because his wife chose to do

14

what she did.

13
14
15

there may have been more about those

two, but there was more.
Q

And when you say, "But there is more," let me help.

Did he include other persons

—

15

Q

He didn't provide me directly with any information,

That's how the information got back to me.

And all of these new names were names of

16

A

Yes.

16

Mr. Otterson's other victims, besides the stepdaugnter,

17

Q

—

17

including the stepdaughter and —

18

A

Yes, he did.

18

other victims?

19

Q

And were you at that time charging Mr. Otterson with

19

A

20

Q

Is that accurate?

21

A

Yes, it is.

22

Q

And then based upon the information you received from

20
21
22

that he abused?

any other persons within which it is alleged he abused?
A

At the time that I got that confession I had the

officer, the case officer actually go out and do additional

and his daughter, but also

Yes.

23

investigation and we actually tracked down or spoke to or

23

Mr. Otterson's own writing you then investigated those

24

actually, I guess I should say the officer tracked down and

24

additional victims?

25

spoke to a number of people that Mr.

25

Otterson had been

A

I personally did not.

1

Q

I know

1 I least some of these victims you wrote down was

2

A

But officers did

2 1

3 I

Q

You are not the investigating team of your office'5

3

that was provided in those written letters was corroborated

4

A

Yeah

4

To the extent I can't tell you

5

Q

Who is the investigating team for the Utah County

5 J

6 I Attorney's office''

6

A

Q

Sure

Do you recall that some hearings were

continued before the judge, to continue having an opportunity

7

A

Our actual investigators9

7 I of time to investigate those names9

8

Q

Is it law enforcement9

8

9

A

They actually didn't —

10 I prosecutors were
11
12
13 I
14
15 J

Q

well, our function as

—

A

I'm asking who investigates the cases that you

That I prosecute9

throughout the county
Q

Law enforcement agencies

State agency, county

So the information that Mr

18

Yes

I forwarded —

if that was the reason

for some

Q

Do you recall that after the statement by

Otterson admitting to molesting these other people, that

12

Otterson and you came to an agreement as to his two cases9

Mr

A

Yeah, I was following —

it was following our

14 I securing that letter that a plea bargain was eventually

Otterson wrote down, you

and investigate, is that correct9
A

If that —

11 I Mr

13 J

—

16 I gave that to your standard law enforcement persons who then go
17

A

9 J continuance that would not surprise me at all
10 I

prosecute9

—

My recollection was, yeah, some of the information

ID
16 J
17

that information was forwarded

reached
Q

And do you recall whether there was much discussion

about the plea bargain, or was there more discussion about

18

getting time to ensure that you are able to locate these

19 I to me I believe by deputies at Utah County Jail, and that

19

persons in which Mr

20 J information I forwarded, I believe, to Officer Craig Gaines

20

21

21 J were in possession of that note, that letter that the case

with Orem City Police

22 J

Q

Okay

23 J

A

24

Q

25

victims Mr

And then he investigated --

A

Well, I —

Otterson admitted to 9
my recollection is that once we —

once we
—

22

although it was delayed maybe a couple of times to allow us to

As much as he could

23

do some investigation, actually resolved quite quickly

And you actually obtained verification of these

n

Otterson wrote down, isn't that accurate
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9

Or at

4

25

Q

Yeah

Isr't

t t^ue thjt part of *~hat agreenent was

also that you not charge any new charges, but Mr
CERTIFIED COURT TRANSCRIPT

Otterson

1

A

Yes

2

Q

Did you ever speak with your attorney about the

3

program that they had down there and with walking in the
section with another inmate that I had talked to quite a bit,

possible time you had spent in prison7

Michael Barrett.

We had talked about my case.

I talked about

4

A

Yes

that in order —

5

Q

What were you told7

Barrett about that.

6

A

Because of the charges, I'd probably spend the rest

forgiven for what I had done I had to come clean and tell my

7

of my life in prison

8
9
10

Q

I'm a religious person and I had talked to
And I had said, In order for me to be

wife and I also had to let the proper authorities know of

And during the early phases of your plea

everything that I had done.
9

Q

And so did you work toward that 7

cases7

10

A

Yes, I did.

Q

And what did you do?

A

My —

negotiations, were you ever told of a plea resolution on these

11

A

Yes, I was.

11

12

Q

And what were you told7

12

13

A

Towards —

my spelling's not very good and Michael Barrett

I believe it was in

13

would help me at times to write notes or —

14

March or around then that my attorney and the prosecutor had

14

different words and that.

15

worked out a deal, that if I would sign off on it or plead

15

draft copy of a confession that had exactly what I did, what I

16

guilty, between five, eight years —

16

was accused of, what things that I had done that nobody else

17

longest that I would spend in prison.

17

would have ever have known that I did had I not put them down.

18
19

Q

I believe it was —

eight years would be the

And then obviously that didn't come to fruition, did

it 7

18

or help me spell

I took a few weeks and wrote a rough

But I knew that if I was to be forgiven for what I

19

did and more importantly if I was ever to change who I was, I

20

A

No.

20

had to quit thinking about myself and thinking about others and

21

Q

And sometime in May, you changed the whole scope of

21

getting the people that I hurt the help that they needed.

7

22

so I wrote everything down in there.

Is that accurate to say

And

22

your case.

23

A

Yes.

23

with my wife prior to showing her that, that I was planning on

24

Q

What happened to change the scope of your case7

24

giving it to my attorney.

25

A

Going through the Why Try program and the LDS 12 step

25

want to see it first.
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Q

A

Yes.

Q

Okay.

—

Yes, it was.

1

stepdaughter in case ending 42767

2

Yes.

3

Are you talking about your daughter in case 54167
Yes.

5

And did you mention any other persons7

Yes.

6

Yes, I did.

Q

Okay.

7

A

And also I had -- because I knew my phone calls were

8

A

monitored —

I also had Michael Barrett talk with his wife and

10

his wife would talk to my wife about —

11

confession letter together.

13

She says, I

4

So you were meeting with her in this visiting

area as exhibited in Exhibit 9, correct7

12

She told me not to.

And --

CERTIFIED COURT TRANSCRIPT

Was this conversation with your wife in the visiting

area that we have a picture of or was it

And then I had talked

Q

about me putting my

And I showed your ex-wife a copy of a document.

Is

9

A

Yes, I did.

10

Q

Were you graphic in your detail7

11

A

I wanted everything that I did in there, yes.

Q

And in each one of these persons that you talk about

12

this the document of your confession7

And in those persons, did you write down in detail
what you did to those persons?

13

in this document, was this the end of your confession7

14

A

Yes, it is.

14

A

On —

15

Q

And did you divide your confession into different

15

Q

And do you remember how many persons you named in

Yes, I did.

17

16
17

sections?
A

16

7

18

Q

And how did you divide your document

19

A

I had a cover letter that apologized to my ex-wife.

18
19

on that document, yes.

this confession?
Mr. Otterson, I don't want names.
Court wants names.
A

I'm just asking the number of persons.

I'm just trying to remember who —

20

Told her how sorry I was for being dishonest to her and not

20

people that was on there.

21

coming clean earlier.

21

total of seven.

And how

—

22

Q

Is that the first section?

23

A

Yes.

24
25

And then I had broken it down into, um, each

each person and —
Q

and what I had done.

And when you say person, are you talking about your

22
—

23
24
25

Q

I don't think the

the number of

If I remember right, there was a

And after you showed your wife this document, did you

then give it to somebody?
A

Yes.

She read the cover letter.

She read the first

page that was not her daughter or my daughter.

It was one of

1

the other people, one of the other victims

And she told me to

A

Yes

2

stay right there, that she was going to go have an officer come

Q

And then how long after you gave this letter to your

3

up and get my confession from me

4

wait there and -- and wait for him to come up

And I —

I said that I would

you were awaiting0

5

Q

Were you prepared for that at that time'5

6

A

I -

7

Q

And did you give then this letter to the deputy9

8

A

Yes, it was the deputy out of our section or our pod

9

I knew that that was gonna happen

He came up and he says

10

to give me

11

him my confession

A
yes

I pled guilty in July

So it would have been within

two -- two and a half months

Your wife said that you had some papers

And I says, Yes, I do

wife did you end up pleading guilty on the two cases in which

And at that point I handed

Q

If I told you that you ended up pleading guilty on

these two cases on July 12th, 2005, would you have any reason
9
10
11

to disagree with that0
A

No

I'm pretty sure that was right around within a

few days of when it was

Q

Do you remember when this was in the year7

12

13

A

2005

14

Q

Do you remember what month''

15

A

I would believe it was the first part of May, I

15

between the time you gave your wife the confession and the time

16

you ended up finally entering your plea of guilty0

Q

Do you recall your ex wife testifying about when she

12

16
17
18
19
20
21
22

think

remembers that to be°
A

I —

I remember her testifying

I can't

remember when she said it was
Q

If I told you that she said it was in the early part

of May, would you have any reason to disagree with that0

23

A

No

24

Q

So you gave your wife —

25

I —

your ex-wife this letter ir

the early part of May, correct0

Q

Does that sound accurate0

13

A

Yes, it does

14

Q

Okay

l"7

A

Do you remember how many hearings you attended

From the time that I handed my confession to the

18

deputy and the time that I entered in my guilty plea was —

19

probably only had two -- two hearings

20

Q

Okay

21

A

Vaguely, yes

22

Do you remember going to court May 31st, 2005°

Q

Do you remember qoing to court June 2nd, 2005°

23

A

Yeah

24

Q

Do you remember going to court July 5th, 2005°

25

A

No
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But if you say I did, I did
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1

Q

I'm asking if you remember

Q

And why did you give names of those persons0

2 I

A

I —

A

My understanding is, is that it's not only —

Q

If I told you that you went to court July 5th

3
4

I do not remember
2005,

private place on their body but if you are touching them with a

A

No

6 1

Q

Do you remember what took so long from the time you

9
10 I

sexual thought or desire at the time

gave your confession to the time vou entered your plea°

8 I two months

The

Q

It was

9

- I was told that the police officers in the

And did you give names of persons in which you had

committed that act°

What took so long from the time you gave your

confession to the time you entered your plea°
A

10

A

Yes

Yes, I did

Q

And how man^ total persons —

I mean, you've just

testified that you've given a number of persons in this

11 I towns the victims were living at at that time were contacting

11

confession, then you gave additional names

12

the victims and asking them if anything had happened

12

persons do you recall that you gave the prosecution0

13

told within a month after my confession that at that point all

I was

13

A

14

included from birth until the day of —

15

15

names —

had denied that anything had ever —
Q

ever happened

of —

16

contact with -- that was under the age of 18

17

there was a total of 30 names on it

18

18

Yes, I did
0

19

that I wrote the

included any girlfriend or anybody that had any

17 J prosecution besides those on this confession here 0
A

And did you ever give any additional names to the

How many total

The total -- the total persons on the other list

14 J victims on that list other than my daughter and stepdaughter

16 J

an

inappropriate touch is not only when you touch somebody in a

would you have any reason to disagree with that0

5

7

I

On that list

Q

And did you provide those to prosecution0

A

James Hill said that he had —

19 I

Q

And were those persons investigated

20 I

A

I have no knowledge of that

20

21 J

Q

Were you told that those persons were investigated0

21

out and redone

22

A

Yes

22

because the attornev at that time could not come and v^sit me

23

Q

Did you ever give names of persons who you did not

23

directly because my other attorney that had been working on my

24 J touch in a inappropriate way°

24

case the whole time was still on record as my attorney

25

25

A

Yes, I did

that he had hired an

attorney for me to work on my case to get my guilty plea taken

Q

He said that he was working with the attorney

Well, let's let the cat out of the bag now since I

82

would plead guilty to the two cases that you had , or at least
portions of the case that you ha<d?
A

Yeah, that's accurate.

Q

But you agreed you wou ldn 't charge any new charges on

any victims that you discovered?
A

That's correct.

Q

And isn't it true also that on the first case

involving his stepdaughter, that because of the statement of
Mr. Otterson that those second degree fel onies that got
dismissed this January, you then revit alized?
A

One.

Q

And Mr. Otterson plead to at least one or more of

those serious felonies?
A

I believe he plead to Cc unt One as it was

Yeah.

originally filed.

Yeah, we, I guess, resurrected, I guess for

lack of a better term, that first charge, and that was included
in the plea bargain.
Q

Yes.

Now, Mr. Sturgill, to this case.

When you

discovered -- and I don't know how you did it, but I'll just
say when you discovered

—

A

Uh-huh.

Q

-- the allegations of this case, were you surprised?

A

Yes.

Q

Why were you is surprised?

A

I was surprised.

You know, it's not -- it's not
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1

entering your plea, your final resolution, were you aware of

2 I how much time you were going to spend m
3 J

A

prison9

Yes, because Dana Facemyer, my attorney, had showed

1

correct9

2

A

Yes

3

Q

And then that judge went through the report and gave

4 J me my plea, because I have to sign off on it saying that I pled

4 J you a final sentence after reviewing that report; is that

5 I guilty to the individual charges.

5

On that plea with every

6 J charge it stated how many years each charge —
7

you know, if it

was a zero to five, or one to 15, or a five to life, or a -- I

8 I also had one that was a 15 to life minimum mandatory.
9 J through my counsel I was told that I —

So I --

no matter what the

6 J

correct9
A

That's correct.

But I need to make a correction on

7

my plea

When I did my plea, guilty plea, at that time that 15

8

to life I did not know was a 15 to life.

9

three sentencings with it.

It was a —

it had

It says you can either be convicted

10

judge wanted to do, the judge had no authority over it, he had

10 I of a six to life, a ten to life, or a 15 to life.

11

to sentence me at least to 15 years to life.

11 I until after the pre-sentencing report was done that I found out

12 J

Q

On just one count7

12 J that it was a 15 to life.

13 J

A

Just on one count.

13

Q

Yeah.

It wasn't

Indeed, wouldn't you say that it wasn't until

14

Q

Let alone the other counts?

14

after the judge made his final ruling that you found out it was

15

A

That's right.

15

a 15 to life9

Q

And you were aware of that at the time of entering

16 I

16
17

your plea; is that correct9

A

17 I to make —

That's true because the judge does have the authority
even if AP and P recommended the 15 to life -- the

18

A

Yes, I was.

18

judge does nave the authority to drop it back down to a ten or

19 J

Q

So instead of the offer of eight years to life, you

19

a six year, but it's still a minimum mandatory.

20 J were now looking at 15 years to life on these cases minimum; is

20

what he has to —

21 I that correct9

21

to prison —

22

Q

Minimum of six9

22 I
23
24 I
25

A

Yes, and that was only on the one -- one count.

And

then there were several others.
Q
August —

no matter what —

So no matter

at least sentence six years

six -- six to life.

23

A

Yes.

So in between your plea of July 12th, 2005, and

24 I

Q

And so my question was, did you assist AP and P in

September 12th —

25

13, 2005, you stayed at the jail,

CERTIFIED COURT TRANSCRIPT

preparing that statement9
CERTIFIED COURT TRANSCRIPT

95

James Hill came into Dorm 4 after I had made my
confession -- I mean, after I had pled guilty.
was a little bit odd.

I thought he

He would sit on his bed, rock back and

forth, and sometimes start to cry for no reason or any reason
that I knew of.

I knew that he was on medication.

he seemed harmless enough.

But he

—

You know, people seemed to get

along with him quite well.
Q

And did you spark up conversation with him?

A

I did.

Sometimes when he'd be sitting on his bed and

start having his episodes, the deputies would get quite
concerned.

Because if you have an inmate that starts what the

county jail would consider a disruption in the housing unit,
they're afraid that it might escalate to other prisoners and
they might have a problem.

And so they, you know, like to --

if there's a problem with one individual, they like to isolate
him into a -- they call it a solitaire or solitary confinement,
one-man cell.
Q

So they pull him out of your pod area and put him in

his one-man cell?
A

Yeah.

Q

Okay.

A

I knew that would happen.

Q

Had you ever been in there?

A

Not as a resident in solitary.

Q

Were you on suicide watch in solitary?

Urn —
In solitary?
I used to be a

CERTIFIED COURT TRANSCRIPT

—

James Hill came into Dorm 4 after I had made my
confession -- I mean, after I had pled guilty.
was a little bit odd.

I thought he

He would sit on his bed, rock back and

1

A

No.

2 I

Q

Okay.

3 J

A

They had a different part of the jail that they -- it

forth, and sometimes start to cry for no reason or any reason

4 I was an eight-man dorm.

that I knew of

5

I knew that he was on medication.

he seemed harmless enough

But he —

6 J county jail and each time that's where I was put in.

You know, people seemed to get

9

A

And did you spark up conversation with him9

8

I did.

9 J

The only

Sometimes when he'd be sitting on his bed and

worker in the county jail and I —
Q

Did you walk by them9

10

start having his episodes, the deputies would get quite

10 J

A

Well, I'd —

11

concerned.

11 I

Q

Okay.

12

county jail would consider a disruption in the housing unit,

12 I properly, he would probably be sent to solitary9

13

they're afraid that it might escalate to other prisoners and

13

A

Yes.

they might have a problem.

14 I

Q

And did you help him in his behavior9

A

Yes, I —

14

And

7 J time that I ever saw any of the solitary cells was I was a

along with him quite well
Q

Single beds, not bunk beds.

that's -- I was in suicide watch four times while I was in

Because if you have an inmate that starts what the

And so they, you know, like to —

I'd have to go in and clean them out.

So you knew that if Mr. Hill didn't behave

15

if there's a problem with one individual, they like to isolate

15 J

16

him into a —

16 I him what was the matter, if there was anything I could do to

17

one-man cell.

18
19

Q

they call it a solitaire or solitary confinement,

17

So they pull him out of your pod area and put him in

his one-man cell

7

help.

I would sit down beside him on his bed, ask

He would sometimes say that he was hearing voices in his

18 I head to tell him to do different things.

There was on three or

19 J four occasions when he'd say, Well, the voices in my head are

20

A

Yeah.

20

21

Q

Okay.

21 J and say, You know, those voices aren't coming from God.

22

A

I knew that would happen.

23

Q

Had you ever been in there9

24

A

Not as a resident in solitary.

25

Q

Um

22 J Because he —

—
In solitary9
I used to be a

Were you on suicide watch in solitary

—

9

1

Q

All right.

A

Not to listen to them and —

3

5

and I would try to talk

him out of it.

4

Q

Okay.

Did you ever have an occasion to speak with

Mr. Hill about your case9

6

A

Yes.

He —

he seemed to be quite inquisitive of most

7

of the people that were there, as most of the inmates seem to

8

be.

9

for, how long do you think you're going to be here 9

10

A lot of inmates will ask, you know, What are you here
Things of

that nature.

11

Q

So is that a "Yes"?

12

A

Yes.

13

Q

You talked to him about your case?

14

A

Yes.

Q

Okay.

15

In talking about your case, did you two ever

16

discuss the fact that you were going to be sentenced on your

17

case?

18

A

19

guilty

20

there that, you know, they knew that I was going in for —

I —

I had already —

I told him that —

oh, yeah, I'd already pled

and I had told most of the people

21

I was pleading guilty.

22

back, you know, When are you getting sentenced?

23

Q

Okay.

24

A

Yes.

25

Q

—

And I —

that

everybody asked when I came

So everyone in your pod area

and your little dorm area

—

And I would try to reason with him

he had stated that he was a religious person

23

And —

and so I was trying to talk to him in that respect.

24

That, you know, those voices were not coming from the right

25

source.
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2

telling me to kill myself.

—

1

Q

All right.

2 I

A

Not to listen to them and —

and I would try to talk

3 J him out of it.
4
5

Q

Okay.

Did you ever have an occasion to speak with

A

Yes.

He —

A
Q

Yes.

3

A

Yes.

4 I

Q

Is it common knowledge among the inmates in your area

knew when you were being sentenced?

5 J to know when others are getting sentenced and things of that

Mr. Hill about your case?

6

1
2 1

he seemed to be quite inquisitive of most

6

nature?

7

of the people that were there, as most of the inmates seem to

7

8

be.

8 I they do get sentenced they like to know what you're being

9

for, how long do you think you're going to be here?

A lot of inmates will ask, you know, What are you here
Things of

9

A

Usually, 'cause a lot of people like to know —

when

sentenced to and then they kind of go, Oh, okay, this person

10

had kind of the same charges or -- just so they could kind of

11

Q

So is that a "Yes"?

11

see what —

12

A

Yes.

12

Q

13 I

Q

You talked to him about your case?

13

14

A

Yes.

14

15

Q

Okay.

10

that nature.

In talking about your case, did you two ever

A

16 J prison.
17 J

A

19 I guilty.

I —

I had already —

I told him that —

and I had told most of the people

there that, you know, they knew that I was going in for —

21

I was pleading guilty.

And I —

Every —

every —

everybody in —

in the pod

Q

Okay.

And did you ever have an occasion to talk

18 I about alternatives to prison with Mr. Hill?

oh, yeah, I'd already pled

20

Yeah.

15 J knew that I was going to be sentenced to basically life in

17
18

And did you ever have an occasion to speak

with Mr. Hill about what your sentence was going to be?

16 I discuss the fact that you were going to be sentenced on your
case?

what time they might be looking at.

Okay.

that

everybody asked when I came

19 I

A

Yes, I did.

20 I

Q

And how did that work?

Explain to me that

21 J conversation.

22 I back, you know, When are you getting sentenced?

22 I

23

23 J are very appreciative of all the help that you've given me with

Q

24 J

A

25

Q

Okay.

So everyone in your pod area

Yes.
—

—

A

Okay.

He came up to me and said, My -- my wife and I

24 I helping me stay on what he'd call a level mental capacity.

and your little dorm area -CERTIFIED COURT TRANSCRIPT

25

they wanted —

they wanted to do something to help me out
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And

1

because I had been so helpful for him while he was there,. And

everybody and everybody knew him and —

2

he said that he had —

connected.

his wife had found him another attorney

Q

3 J that said that he could work out a deal with the prosecutors to
4

get him into a treatment facility instead of a —

5

going to prison.. He had told me earlier that he was charged

6

with a aggravated first degree —

7

degree, 15 second degree, and five third degree felonies.

and he was well

And did you have an interest in getting involved with

Mr. Yangitch?

instead of

A

Urn, I —

I had told James -- I says, Well, there's

nothing that Ron can do for me because I've already pled guilty

one -- one aggravated first

and there's a minimum mandatory.

I says, If there wasn't a

minimum mandatory, then yeah, the judge could do —

you know,

8

Q

James told you he was charged with that?

9

A

Yes.

10

Q

And he had an attorney who could assist?

10

minimum mandatory, the judge's hands are tied, they -- they

11

A

Yes.

11

can't do anything.

12 j

Q

And did he give a name for that attorney?

12

You know, there's nothing, so.

13

A

He did.

13

Q

14 I

Q

And what was the name of that attorney?

14

A

Yes, it was.

15 I

A

Ron Yangitch.

15

Q

And did Jimmy give you an answer to that?

A

Yes.

9

the judge has authority to do whatever he wants.

So I says, What —

But with a

what can Ron do for me?

Was this all in the same discussion?

16 I

Q

Have you heard of Mr. Yangitch before?

16

17

A

No.

17

do is he could have me take my guilty plea back and then he

18 J

Q

And did you ask him about that or did you say, Okay?

18

could work out a deal with the prosecutor's office and then do

19
20

Or what happened?
A

Well,.I —

21 I this guy?
22

good —

I says, Well, who is

And he says, Oh, well, he's -- he's this really

best attorney in —

23 I he's part of the —
24

I -- I asked him.

in Utah.

He's up in Salt Lake and

he called it the —

the good old boys.

That, you know, an attorney that would go have lunch and golf

25 J with the judges and -- and the prosecutors and he knew
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He said that —

well, what Ron Yangitch could

19

a new -- work out a new deal.

20

because when I pled guilty the judge said, Okay, you've pled

And I knew that that was true

21

guilty, you can take back your plea but there has to be a

22

reason why you take it back and it has to be done before you're

23

sentenced.

24
25

Q

And that was in your statement to the judge on

pleading guilty?
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he says, I'll ask my wife how much Ron needs to get paid for
this.

And he —

he says, you know, I'll find out some little

bit more information about the treatment program and I'll let
you know.
Q

During this time of speaking with Mr. Hill and living

at the jail, are you still going to your Why Try programs and
still going to classes or things at the jail?
A

Yes, I am.

Q

And are other people doing the same thing?

A

Yes.

Q

People are trying to stay busy while in jail?

A

Yes.

Q

Okay.

It makes time go a lot faster.
And did Mr. Hill ever get back with you about

Mr. Yangitch?
A

He did.

Q

And what did he say?

A

He said it will take $5,000 for his fee and that I

needed to see if I could get that as soon as possible.

And I

says, Well, you know, my parents had dumped a lot of money
into -- I had a concrete pumping company.

I said, you know, My

parents have dumped a lot of money into that, as you know.
Because before that, I had talked to a lot of the inmates about
the situation with my ex-wife and my parents dumping money into
the company and that my ex-wife was trying to sell the Mercedes
and the Excursion because she couldn't keep up with the
CERTIFIED COURT TRANSCRIPT

1

A

Yes, she was.

1

time.

2

Q

And I think your testimony was she was working in an

2

that if anybody knew about this that they would all want, you

All this was done -- being done behind closed doors and

3 J attorney's office9

3 j know, to get help also.

A

4

5
6
7
8

A

Yes

Q

So when you talked with James, he told you $5,000 fee

for Ron Yangitch.
A

No.

And did you then give him $5,0009

I -- I says, you know, My parents are strapped.

I says, We don't have the money right now.

9 I any way he can take payments or something
10 I no, he really needs the money right now.
11

got to pay the attorney first.

9

I says, Is there
And he says, Well,

And, you know, you

I says, Well, I —

I can call

And, you know, Ron was well connected

but he couldn't help everybody, only a select few.

5

Q

6

money9

Okay.

Did you ever finally give James Hill the

7

A

My mom was able to borrow the money.

8

Q

And she gave James $5,0009

A

Well, the first day James said it would be $5,000.

9 I
10

The next day he came to me and says, Oh, I made a mistake, the

11 I money for my case —

for James Hill's case was $5,000, the

12

my mom and ask her, see if there's any way they can borrow the

12 I money for your case because you have more first degree felonies

13

money to -- to do this.

13

14

Q

is gonna be $10,000.

I says, James, I'm —

my parents are

Did you know Mr. Watson at this time 7

14 I going to have a hard time coming up with the 5-, let alone

15

A

He was in the Why Try program.

15 I $10,000.

16

Q

And did you know what his offenses were 9

16

17 I

A

Not in detail, but I did know that he had a drug

17 I had about a month before I was to be sentenced.

18 I offense that he used to talk about in the Why Try program.

And

18

He says, Well, this has to be done right away because

you're being sentenced here —

Q

So you're four weeks from sentencing9
Yeah, maybe just a little bit more, maybe five --

19

I had also heard that he had a sex abuse charge and I cannot

19

A

20

remember if I heard that from him or from somebody else.

20

five weeks.

21
22

Q

Okay.

Did you tell Mr. Watson about this opportunity
9

to get into a treatment facility

James told me I wasn't to tell anybody about it.

And I says, you know, I just barely asked my mom

21 j for five, now I gotta go back and ask her for ten.
22

even sure where she's gonna come up with the 5.

23 j Well, it's gotta be done right now.

23

A

No.

24

Q

Why did he tell you you're not to tell anybody9

24

25 J

A

Because, one, Ron Yangitch wasn't my attorney at the

25 1 says —
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and I think at this time I only

know how to do it.

She's not

And he says,

And I says, Well, I don't

And he says, Well, I'll tell you what.

He

James Hill said -- I will have my wife give the money
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2
3

A

Yes, she was.

1

time.

Q

And I think your testimony was she was working in an

2

that if anybody knew about this that they would all want, you

3

know, to get help also.

attorney's office7
A

Yes

5

Q

So when you talked with James, he told you $5,000 fee

7

And did you then give him $5,0007

for Ron Yangitch.
A

being done behind closed doors and

And, you know, Ron was well connected

4 I but he couldn't help everybody, only a select few.

4

6

All this was done —

No.

I —

8
9

7

any way he can take payments or something

10

no, he really needs the money right now.

11

got to pay the attorney first.

Q

6

money7

Okay

Did you ever finally give James Hill the

7

A

I says, Is there

8 I

Q

And she gave James $5,0007

And he says, Well,

9

A

Well, the first day James said it would be $5,000.

I says, you know, My parents are strapped.

I says, We don't have the money right now.

5

And, you know, you

I says, Well, I -- I can call

My mom was able to borrow the money.

10

The next day he came to me and says, Oh, I made a mistake, the

11

money for my case -- for James Hill's case was $5,000, the

12

my mom and ask her, see if there's any way they can borrow the

12 I money for your case because you have more first degree felonies

13

money to —

13 I is gonna be $10,000.

to do this.

14

Q

Did you know Mr. Watson at this time

15

A

He was in the Why Try program.

7

14

15 I $10,000.
7

16

16

Q

And did you know what his offenses were

17

A

Not in detail, but I did know that he had a drug

19

I had also heard that he had a sex abuse charge and I cannot

19 I

remember if I heard that from him or from somebody else.

20

22

Q

Okay.

Did you tell Mr

And

18 I

offense that he used to talk about in the Why Try program.

21

Watson about this opportunity

to get into a treatment facility7

He says, Well, this has to be done right away because

you're being sentenced here -- and I think at this time I only

James told me I wasn't to tell anybody about it.

Q

So you're four weeks from sentencing7

A

Yeah, maybe just a little bit more, maybe five

five weeks

21

for five, now I gotta go back and ask her for ten.

22

even sure where she's gonna come up with the 5.

23

Well, it's gotta be done right now.

A

No.

24

Q

Why did he tell you you're not to tell anybody7

24 J know how to do it.

25

A

Because, one, Ron Yangitch wasn't my attorney at the

25

And what was the purpose of writing that note7

2

A

James was very concerned that nobody talked to

3 I anybody that would raise suspicion in the county jail or
4 1 anywhere else because if —

if anybody started questioning the

5 J prosecutor's office or anything, they would get embarrassed or
6 j scared, not want to do the deal with me because they would
7 I think that there was some sort of special treatment in my -- in
8 I my case.
9

Q

Okay.

And did you ever show that note to somebody7

10

A

To my mother.

11 J

Q

And how did you show this note to your mother7

12

A

Held it up to the glass.

13 J

Q

Then on the -- so did you —

did you send that —

did

14 I you write that note to your mother as you were sitting in front
15 I of her at visiting?
16 I

A

No.

Actually, every -- all —

all of the big —

the

17 J big stuff up here and then the big stuff down here was
18 J actually -- James Hill would write it and then he had me copy
19 I it down on this.

He says, You need to make sure this is given

20

to your mother so that she doesn't talk to anybody and it

21

doesn't ruin the deal that we're procuring for you.
And how about the small writing7

22 I

Q

Okay.

23 I

A

I do remember writing the inpatient program in

24 I about —

is about $17,000, because after I had written —

or

25 I showed my mother this portion of the letter that had this, she

She's not

And he says,

And I says, Well, I don't

And he says, Well, I'll tell you what

James Hill said —

He

I will have my wife give the money
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Q

says —

—

And I says, you know, I just barely asked my mom

23

1

my parents are

17 J had about a month before I was to be sentenced.

18

20

I says, James, I'm —

going to have a hard time coming up with the 5-, let alone

108

A

Yes.

Q

Okay.

So you were given that packet and Mr. Hill

informed you what?
A

He -- he says, Well, don't worry about filling out

that packet yet because Ron Yangitch is -- is working out this
deal and part of the part in the packet you have to answer what
you feel would be a just sentence for your crime.
Q

Okay.

A

And he says, Ron doesn't want you to fill that out

yet because he wants it to be worded the same way that the deal
he's working out with you.

And he says -- I says, I gotta

hurry up and do it because AP and P is gonna come back and get
it.

And he says, No, they're not.

He says, They've been told

that we're gonna do a new -Q

Deal?

A

Well, not a new deal, but that they're gonna have

somebody else do a different pre-sentencing report other than
what AP and P does.

He says, AP and P is not gonna be here for

at least a couple of weeks.
Q

Then what happened?

A

AP and P never showed up for almost three weeks.

I thought, Well, he must know something.
Q

So AP and P then came back and got the report, I

guess?
A

Yeah.
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So

Q

And what was the purpose of writing that note7

1

asked me about the inpatient program and -- and how much it

A

James was very concerned that nobody talked to

2

was.

anybody that would raise suspicion in the county jail or

3

everything on there I had -- I had written

anywhere else because

if -- if anybody started questioning the

4

lettering would be what I wrote in the visiting room.

prosecutor's office or anything, they would get embarrassed or

5

scared, not want to do the deal with me because they would

6

That is when I —

Q

I wrote that.

So you prepared —

So I would imagine that
The smaller

you pre-prepared the bigger

portion so you could show your mom when you got there7

think that there was some sort of special treatment in my -- in

7

A

Yes

my case.

8

Q

But then your conversation continued with your mom7

Q

Okay.

9

A

Uh-huh.

10

A

To my mother.

10

Q

And so you wrote that smaller stuff on the letter

11

Q

And how did you show this note to your mother7

11

12

A

Held it up to the glass.

12

Q

Then on the —

13

And did you ever show that note to somebody?

A

Yes.

Q

Okay.

And on the stuff that you wrote while you were

did you send that -- did

13

14

you write that note to your mother as you were sitting in front

14

visiting with your mom, it says "inpatient program is about

15

of her at visiting7

15

$17,000."

16

so did you —

while you were sitting at visiting with your mom 7

Do you see that7

16

A

Uh-huh.

17

big stuff up here and then the big stuff down here was

17

Q

Where did you come up with that information7

18

actually -- James Hill would write it and then he had me copy

18

A

From James Hill.

19

it down on this.

19

Q

And what does it say right underneath that?

A

Something trying to get —

A

No

Actually, every -- all -- all of the big —

the

He says, You need to make sure this is given

20

to your mother so that she doesn't talk to anybody and it

20

21

doesn't ruin the deal that we're procuring for you.

21

22
23

Q
A

Okay.

And how about the small writing7

22

I do remember writing the inpatient program

m

23

24

about —

25

showed my mother this portion of the letter that had this, she

is about $17,000, because after I had written —

or

Q

So are you telling your mom that you're trying to get

24

A

That's what it looks like, yes.

25

Q

And on the very bottom, could you read the bottom
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sentence in the big block letters there7

mom needs to hurry up and get this in.

It says, "No one will find out but me until my

me I had two weeks to do that.

sentencing."
Q

Okay.

told my wife wrong because it has to be done before the end of

A

Yes.

Q

And your understanding was no one would find out

until sentencing and then what would happen at sentencing

10

7

9
10

what I —

What made you think Mr. Hill's wife had any money?
He would show the people in the dorm his title of a
And when I looked at it, there was no lien

holder on it and he -- he said that it was a free and clear

what James Hill told me

James says that —

Q
A

2002 Hummer H2

is that what they would do is have a closed sentencing hearing

A

I says, Well, you told

And he says, Well, I must have

the week.

So that's what you prepared for your mom as

well, correct7

9

to

Dave to do this 7
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A

looks like Dave —

do -- to do this.

title to his -- to his truck.
Q

So did he present that he had money7

A

Yeah.

11

and that at the time of the sentencing that Ron Yangitch would

11

12

come up, take over as my defense attorney, and then at that

12

he got disability because he had been shot in the head.

13

point he would do a with —

13

said that his wife worked at a chemical -- medical chemical

14

at the same time hand —

after the

14

company up in Salt Lake and that she made $130,000 a year.

15

judge signed off on that —

would hand him the new deal with

15

16

the new plea and then I'd asked to be sentenced on that day.

16

with —

withdrawal of plea and then

right after that, hand —

Q

Okay.

Q

With your pre-sentence report that was prepared7

17

A

Yes.

18

A

Not with that one.

18

Q

Okay.

19

separate group that was preparing a private pre-sentencing

20

report that would be more favorable —

21

favorable on my behalf.

22

Q

So that you could do what 7

23

A

Go into an in —

would look more

inpatient program instead of prison.

24

Q

What was this $17,000 for on your note

25

A

That's what James says was going to be the amount of

7

19
20

he said that he did not work but

And so she fronted you the money for

Now, when Mr. Hill asked you to hold onto the

$500, what did you do with that7
A

When I called my mom, I just says, You know, out of

21

the $5,000 hold onto 500 of the dollars and I'll —

22

you what to do with that later.

23
24
25

And he

Mr. Yangitch?

17

James Hill said that there was a

He -- he —

Q
magnum or
A

Okay.
—
Yes.

I'll tell

In regards to a gun, you said you owned a . 4<s

117

before anything happens.
Q

Did you ever have a discussion with James about the

gun to be given to anyone other than James's wife?
A

Yes, I did.

Q

And what was that discussion?

A

Over the course of the time, James said that Dave

Sturgill was trying to go -- after he had already signed off on
the deal -- was trying to go back in afterwards and after I was
sentenced to a treatment program, trying to go back in
afterwards and say I had other additional victims and have me
sentenced to prison anyway.
And so he says, What they have decided is to try to
give Dave Sturgill a gun, because James said that Dave Sturgill
was a gun collector, and the $500 to go up to Wendover to
gamble.

And I -- I said, James, that sounds like a bribe.

says, I'm in enough trouble already.

I

I says, I do not need

anymore trouble for doing anything that's illegal or even looks
like it's illegal.

He says, No, don't worry about it.

I've

talked to Ron Yangitch about it, there's nothing illegal about
this because Dave Sturgill has already signed off on the plea
agreement, and so, therefore, they can't say that it's bribery
because your deal has already been signed off on, it's already
done, and it's just gonna be a gift to him and they're just
trying to do that so that if they —

if he tries to come back

on you, then they'll bring that up in -- in -- I don't know if
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previously thought it was, they wanted an additional $5,000.
And because of trying to deal with Dave Sturgill coming in the
back door and messing the deal up, they said that -- you know,
they says that they wanted to give Dave Sturgill the gun and
the $500 and that Mark was gonna come down that worked for this
investigative group and pick these things up.

I told James

Hill -- I says, Well, I don't really feel comfortable about
meeting this guy.
parent's house?

Can't you have him just go over to my

And he says, Well, no, because it's dealing

with a gun and so you have to authorize that he can go pick it
up.
Q

And so did you write this down?

A

James Hill wrote a note.

what the note needs to read.
he did.

He says, This is —

this is

I looked at the first draft that

And I said, James, this looked like —

I'm trying to order a hit on Dave Sturgill.

this looks like

He just started

laughing and said, No, it says nothing about killing anybody
here.

You know, the -- the law reads that for -- for you to

order a hit on somebody or to do something like that, you have
to write "kill" or -- or "murder" on there.
nothing about that.

I says, I don't care.

And that says
I says, It still

looks like I'm trying to do something.
Q

So then what happened?

A

I told him I wouldn't give that to him.

I says, you

know, if you want to write something different, but I'm not
CERTIFIED COURT TRANSCRIPT

1

program that they had down there and with walking in the

Q

Did James Hill ever assist you with that report9

2

section with another inmate that I had talked to quite a bit,

A

Yes, he did.

3

Michael Barrett.

Q

How did he assist you9

A

that in order —

We had talked about my case.

I talked about

I'm a religious person and I had talked to

He filled it out for me.

Q

Why did he fill it out instead of you9

A

Because of my problem with spelling and that, half

5

Barrett about that.

6

forgiven for what I had done I had to come clean and tell my

7

wife and I also had to let the proper authorities know of

the times a lot of the stuff that I write I can't even read or

8

everything that I had done.

tell what it i s .

9

Q

And I had said, In order for me to be

A

MR. FACEMYER:

9

And so did you work toward that?

10

A

Yes, I did.

11

Q

And what did you do 9

11

THE COURT.

12

MR. FACEMYER:

12

A

My —

my spelling's not very good and Michael Barrett

13

would help me at times to write notes or —

14

different words and that.

15

13

or help me spell

May I approach the witness, your

Honor?

10

Yes, sir.
Q.

Exhibit 13, this is a note.

you recognize that note?

14

A

Yes, I do.

draft copy of a confession that had exactly what I did, what I

15

Q

And that note has writing on it.

16

was accused of, what things that I had done that nobody else

16

17

would have ever have known that I did had I not put them down.

I took a few weeks and wrote a rough

But I knew that if I was to be forgiven for what I

18

Did you write that

note9

17

A

Yes, I did.

18

Q

And did you write everything on that note personally9

A

The stuff in big letters I know is my handwriting

19

did and more importantly if I was ever to change who I was, I

19

20

had to quit thinking about myself and thinking about others and

20

21

getting the people that I hurt the help that they needed.

21

And

Do

The stuff in the little -- little letters -Q

Let me ask you a question, Mr. Otterson.

22

22

so I wrote everything down in there.

A

Yes.

23

with my wife prior to showing her that, that I was planning on

23

Q

Do you remember writing that letter, that note in the

24

giving it to my attorney.

24

big letters9

25

want to see it first.

25

A

And then I had talked

She told me not to.

And

She says, I

—
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1 I
2 J
3

Q

And what was the purpose of writing that note9

A

James was very concerned that nobody talked to

anybody that would raise suspicion in the county jail or

4 J anywhere else because if —

if anybody started questioning the

5 I prosecutor's office or anything, they would get embarrassed or
6 I scared, not want to do the deal with me because they would
7 J think that there was some sort of special treatment in my -- in
8 J my case.
Q

Okay.

10 I

9

A

To my mother.

11 I

Q

And how did you show this note to your mother9

12 I

A

Held it up to the glass.

13 I

Q

Then on the —

And did you ever show that note to somebody?

so did you —

did you send that —

did

14 J you write that note to your mother as you were sitting in front
15 I of her at visiting?
16

A

No.

Actually, every —

all —

all of the big —

the

17 J big stuff up here and then the big stuff down here was
18 I actually —

James Hill would write it and then he had me copy

19 J it down on this.

He says, You need to make sure this is given

20 I to your mother so that she doesn't talk to anybody and it
21
22 I
23
24

doesn't ruin the deal that we're procuring for you.
And how about the small writing9

Q

Okay.

A

I do remember writing the inpatient program in

about -- is about $17,000, because after I had written —

Yes, I do.

or

25 I showed my mother this portion of the letter that had this, she

Q

And what was the purpose of writing that note"7

1

previously thought it was, they wanted an additional $5,000

A

James was very concerned that nobody talked to

2

And because of trying to deal with Dave Sturgill coming in the

anybody that would raise suspicion in the county jail or

3

back door and messing the deal up, they said that -- you know,

anywhere else because if —

4

they says that they wanted to give Dave Sturgill the gun and

prosecutor's office or anything, they would get embarrassed or

5

the $500 and that Mark was gonna come down that worked for this

scared, not want to do the deal with me because they would

6

investigative group and pick these things up

7

Hill —

8

meeting this guy

9

parent's house9

if anybody started questioning the

think that there was some sort of special treatment in my —

in

my case.
And did you ever show that note to somebody9

9

Q

Okay.

10

A

To my mother.

11

Q

And how did you show this note to your mother

12

A

Held it up to the glass.

Q

Then on the -- so did you —

13

15
16

9

Can't you have him just go over to my
And he says, Well, no, because it's dealing

10

with a gun and so you have to authorize that he can go pick it

11

up.

12

Q

And so did you write this down 9

A

James Hill wrote a note

He says, This is —

this is

did

13

you write that note to your mother as you were sitting in front

14

what the note needs to read.

of her at visiting9

15

he did.

16

I'm trying to order a hit on Dave Sturgill.

17

laughing and said, No, it says nothing about killing anybody

18

here.

19

order a hit on somebody or to do something like that, you have

A

No

Actually, every —

did you send that —

all -- all of the big —

the

I looked at the first draft that

And I said, James, this looked like -- this looks like

17

big stuff up here and then the big stuff down here was

18

actually —

19

it down on this.

20

to your mother so that she doesn't talk to anybody and it

20

to write "kill" or —

doesn't r u m the deal that we're procuring for you.

21

nothing about that.

looks like I'm trying to do something

21

I told James

I says, Well, I don't really feel comfortable about

James Hill would write it and then he had me copy
He says, You need to make sure this is given

22

Q

Okav.

And how about the small writing9

22

23

A

I do remember writing the inpatient program in

23

24

about —

25

showed my mother this portion of the letter that had this, she

is about $17,000, because after I had written —
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or

24
25

You know, the —

He just started

the law reads that for -- for you to

or "murder" on there.
I says, I don't care.

And that says
I says, It still

Q

So then what happened9

A

I told him I wouldn't give that to him.

I says, you

know, if you want to write something different, but I'm not
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What -- what was the conversation?

Q

Okay

A

Karl and I h ad been talking for some time

I had

actually -- we had bee n talking about family and work and his
concrete company, his Excursion, his IMercedes, his truck, et
cetera, and I had been having some pr<Dblems with him or with my
home life, and Karl ag reed to loan me some money if I wanted
it.

And so I was kind of ups<at because Karl didn't come to me

and say anything to me about what was going on with this
prosecutor.
So diei that come up .in this discussion?

Q

Okay.

A

Yeah.

Q

Okay.

A

I just approached Karl and asked him about it.

Q

What did you ask him?

A

What -- I think I said something about another

And how did it come up?

individual, I think it was Bob Watson, and -- and hiring
someone to kill the prosecutor, and then I -- I told him if he
needed some help I could help him.
Q

Okay.

And what was Mr. Otterson's response to that?

A

At first he just looked at me, and then he kind of

gave me the shush sign, and after that everything was kind of
QT.
Q

Okay.

Did -- did Mr. Otterson ever indicate to you

whether he wanted your help?
A

Yes.
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what he told me
Q
Mr

Okay

So at some point you talked —

you talked with

Brower, Detective Brower and he told you something to the

effect that Mark would be coming to the jail

Do you remember

that conversation9
A

I remember sitting down in an interview with

9
10

Okay

And do you remember anything about him, about
Otterson at the ;]ail7

Mark coming to visit Mr
A

Yes

They told me that Mark would come to visit Karl

11

at the jail, and they told me —

12

6-foot, I guess kind of maybe my build

13

showed me a picture but I can't recall it right now

14
15

Q

Okay

Did —

they gave me a description,
His hair —

they

after that meeting did you go back and

talk to Otterson about —

Q

What did you tell him7

A

I told him that I talked to someone else, I can't

3

remember who it was, and that Mar\

4

was —

5

he -- when Mark got here to the jail Mark would call him out to

6

visit

7

Detective Brower and having a conversation about Mark
Q

1
2

5

about Mark"

8

was in town and that Mark

would be coming to visit him

And that when —

when

And he said okay
Q

All right

Did you guys talk about how that meeting

would happen7

9

A

Yes

10

Q

Okay

A

We talked about kind of where he would sit and how

11

What did you talk about 7

12

they would converse

13

paper

14
15

Mark was supposed to bring a pencil and a

Q

Why was he supposed bring a pencil and a paper7

A

Because Karl never —

telephone

never hardly talked on the

He always wrote everything down

16

A

Yes

16

17

Q

What did you tell him7

17

Q

Okay

18

A

Oh, excuse me there

19

A

Because h^ had already beei caught for writing stuff

And that also that Mark was

19

staying at a hotel, and that Mark wanted to hurry up and get it

19

20

done and leave

20

21
22

Q

Okay

So after you had that meeting with the

officers what did you do 9

23

A

I went back to the unit

24

Q

Okay

25

A

les

Did you talk with the Defendant9
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21
22

Why was that, if you know7

down previously in the
Q

Okay

Was —

jail
was he worried about anything, is that

why he wrote things down7
A

And the cameras that were m

y

Okay

24

telephone7

25

A

Yes

the visiting room

Did he hc^e any concerns about using the

He didn't like to use the telephone and talk
CERTIFIED COURT TRANSCRIPT

HZ

because h(B said they were recorded.
Q

Okay.

So you indicated Mark was supposed bring a pen

and a pad of paper to write on; is that right?
A

Yes.

Q

And was Karl also going to write notes?

A

Yes.

Q

Okay.

Did -- did he talk to you about what notes he

would write?
A

Yes.

Karl and I stood at the table and we started --

he got out a piece of paper and we started writing a note.
Q

Okay.

When you say "we", you mean you and he?

A

Karl doesn't spell very well.

Q

Okay.

So what kind of assistance did you give him in

writing the note?
A

I would spell the words.

Q

Okay.

A

Karl.

Q

What -- what basically did the note say?

A

It talked about —

Who wrote it?

it talked about, I believe, the

money, where to pick it up, killing Mr. Sturgill and how to get
this -- the other money after —

after the murder was

committed -Q

Okay.

And did you see the note?

A

-- or close to that.

Q

Did you see the note that was written?
CERTIFIED COURT TRANSCRIPT

MK

ELDKIDGE

2

THE COURT

3

A VOICE

4

MR

5

THE COURT

6

MR

We don't mteno to call him, no
Okay

You may be excused, Officer

Thank you

FACEMYER

Thank you

1

denied not taking his medication on the stand

2

was a lot of issues made about his demeanor about how he had

3

handled that with his medication and things like that

4

Go dhead

Mr

I think there

Cummxngs would be able testify that he stood in

5

the line every day with Mr

6

pills

I was told yesterday that the exwife of

1

and that many times Mr

Otterson was going to be here as a prosecution witness as

8

swallow them, and then take them out of the area and then sell

9

them to others in the area

FACEMYER

Officer Brower is going to be the last

7

prosecution witness

8

Mr

9

well, and maybe I was going to have her as a witness as well

10

So I don't know if they were planning on that

11

she's planning on being here around 11
MR

12

ELDRIDGE

Yeah

I know that

10

She came and talked to us

Hill denied doing that, both not taking them,

cheeking them and then also selling them

And third, Mr

12

Cummings would be able to testify that Mr

Hill

13
14

wouldn't call her as a witness in the case case in chief, but

14

15

possibly as a rebuttal witness

is

13

Mr

MR

ELDRIDGE

Study the

MR

FACEMYER

Correct

Eldridge

—

—
I gave it all to

I'm trying to recall my information

So I guess I would probably put her on

16

17

the stand then as well because I have some information I'd like

17

discussing how to testify in trial, and that Mr

18

to glean from her

18

seen Mr

19

in the statute, and they would practice on one another how to

20

handle themselves in a competency h<=ar ng and other hearings in

16

TACEMYER

We

Mr

Hill would cheek those pills and not

11

yesterday at 11

MR

We told her to be here about 11 00

Hill at the Utah County Jail to get

There is a group of guys that go and get those pills

But my primary witness in today's issue is Richard

19
20

Cummings

He's an inmate at the Gunnison prison, he has also

21

been an inmate at the Utah County Jail with Mr

22

Mr

Hill and Mr

24

like

to present

25

Mr

Watson and that pod area

The testimony, in speaking with Mr

23

Otterson and

to the jury,

is rurther

Hxll, they were in the same pod area

2S

conversation would ^ust go fine ana fine, and I think that

Second, Mr

Hill

me

4

like Mr

T know it was apparent to my partner as well, and I would
Cummings to be able to testify to that
Hill had spoken

6

readily about snitching on other people with Mr

7

that

8

many people, and that was standard

n the jail, was

Cummings and
to snitch

on

Hill testified that he had never smtcheo on

people except to protect them, and I didn't think that was

11

honest

12

that's not the case

And I have a rebuttal witness that would say that

13

THE COUPT

14

MR

ELDRIDGE

Mr

Eldridge''
Your Honor, excuse me, in looking at

15

the rules of evidence, I don't think that the testimony that

16

Mr

17

reasons

Facemyer's proffered to the Court is admissible for several

18

I think first you started with Rule 401 which talks

19

about what's relevant, and Rule 401 says, "relevant evidence

2C

mears evidence having any tendency to make the existence of any

21

fact that is of consequence to the termination of a action more

22

probable or less probable than it would be without the
I don't think that what Mr

And I think because of Mr

Hill's demeanor m

he would go j.rom very lethargic,

CERTIFIED COURT TRANSCRIPT

3

Mr

wanted it to be rather than being who th^y really are

courtroom,

that would probably answer some of the questions on some of his

10

a court setting so that they could give their demeanor as they

22
23

behavior in the courtroom that I think was a very apparent to

9

21

24

1

that was his modus operandi

Cummings had

Hill and other inmates review the competency section

Cummings, I would

2

Thirdly, or fourthly, that Mr

Hill was proficient in the jail at

that Mr Cummings knows

CERTIFIED COURT TRANSCRIPT

5

That Mr

23

evidence "

24

to the court meets that level

Facemyer has proffered

25

information makes any fact that's of consequence in the trial

I don't think that any of that

the

and then his
—

9

that would probably answer some of the questions on some of his
behavior in the courtroom that I think was a very apparent to
me.

I know it was apparent to my partner as well, and I would

like Mr. Cummings to be able to testify to that.
Thirdly,- or fourthly, that Mr. Hill had spoken
readily about snitching on other people with Mr. Cummings and
that that was his modus operandi in the jail, was to snitch on
many people, and that was standard.
Mr. Hill testified that he had never snitched on
people except to protect them, and I didn't think that was
honest.

And I have a rebuttal witness that would say that

that's not the case.
THE COURT:

Mr. Eldridge?

MR. ELDRIDGE:

Your Honor, excuse me, in looking at

the rules of evidence, I don't think that the testimony that
Mr. Facemyer's proffered to the Court is admissible for several
reasons.
I think first you started with Rule 401 which talks
about what's relevant, and Rule 401 says, "relevant evidence
means evidence having any tendency to make the existence of any
fact that is of consequence to the termination of a action more
probable or less probable than it would be without the
evidence."

I don't think that what Mr. Facemyer has proffered

to the court meets that level.

I don't think that any of that

information makes any fact that's of consequence in the trial
CERTIFIED COURT TRANSCRIPT

denied not taking his medication on the stand.

I think there

was a lot of issues made about his demeanor about how he had
handled that with his medication and things like that.
Mr. Cummings would be able testify that he stood in
the line every day with Mr. Hill at the Utah County Jail to get
pills.

There is a group of guys that go and get those pills

and that many times Mr. Hill would cheek those pills and not
swallow them, and then take them out of the area and then sell
them to others in the area.
Mr. Hill denied doing that, both not taking them,
cheeking them and then also selling them.

And third, Mr.

Cummings would be able to testify that Mr. Hill -MR. ELDRIDGE:

Study the

MR. FACEMYER:

Correct.

Mr. Eldridge.

—
I gave it all to

I'm trying to recall my information.

That Mr. Hill was proficient m

the jail at

discussing how to testify in trial, and that Mr. Cummings had
seen Mr. Hill and other inmates review the competency section
in the statute, and they would practice on one another how to
handle themselves in a competency hearing and other hearings in
a court setting so that they could give their demeanor as they
wanted it to be rather than being who they really are.
And I think because of Mr. Hill's demeanor in the
courtroom, he would go from very lethargic, and then his
conversation would just go fine and fine, and I think that -CERTIFIED COURT TRANSCRIPT

17

405 discusses that specifically.
THE COURT:

Here's what I'm going to do, Folks.

I'm

going to let Mr. Cummings testify as to the issue of the Snitch
as we call —

as you refer to it, because he has specifically

indicated that he only did it to help protect people.

And if

you have that testimony as you represent to me it is available,
then I'm going to let that come in.

I'm not going to let him

testify as to preparation for testimony in reviewing statutes
or documents for competency hearings and how to answer
questions, nor am I going to let him testify as to selling or
cheeking of his medications.

We don't have any testimony based

upon your representation to me that indicates that, that
Mr. Hill didn't take his medication, did take his medication,
cheeked his medication on Monday, and for Mr. Cummings to come
in and testify that sometimes Hill would cheek it and sell it,
doesn't go to the issue of whether he took his medication or
didn't take his medication on Monday.
So he is allowed for the limited purpose of
addressing the question who else he's told on.
MR. FACEMYER:

Your Honor, I would need to speak with

Mr. Cummings to let him know the Court's rule prior to his
testimony so that I can insure he knows what is allowed and
what is not allowed.
THE COURT:

When he gets here you can do that.

MR. FACEMYER:

I'll need a moment to do that.

CERTIFIED COURT TRANSCRIPT

1 J

Q

Okay

2 I
3 1

A

How long after —

2

MR

It was the first part of May

3

THE COURT

4

exact date

5

divorce papers and I took them to him

6

Q

1 I include as an exhibit this letter

a bad question

Do you recall when that date was 7
I don't remember the

4

I just know that the following day I prepared

And your divorce papers were done in the early part

8
9

A
believe —

It was done the early part of May because I
our divorce was done within a week and I think the

10 I divorce was granted either May 10th or May 19th
11 I around that —

that time

Q

Okay

A

All I know is our divorce was done

On that document you have there

there is some

Do you see that writing7

Q

17

A

And what does that writing say up at the very top
'My copy not discovery Otterson "

18 J

Q

Okay

Were those writings there when Mr

7

A

No

21 J

Q

Okay

6

your Honor, that he had no intention to harm Mr

7

on this date in May Mr

Sturgill, that

8

that time forward his purpose was to be honest and upright with

Ottersor gave a confession and from

9 J not only that case but anything that occurred after that

And

11 J

THE COURT

May I have the two of you come up,

13 I

(Whereupon a discussion was held at the Bench )

14 I

THE COURT

Ladies and gentlemen, I'm going to excuse

16 I back to the jury room

I'll ask the bailiff to take you

There's a matter I need to discuss with

17 J counsel
Otterson

showed you that letter7

20

It's the defense of the defendant,

15 I the jury for a few minutes

Yes

16

19

FACEMYER

12 J please

14 I writing up at the top
15

MR

10 j that letter contains that information

So it was

12 J within seven days
13 I

I don't object, your Honor
Why is it relevant to the proceedings

here7

5

7 J of May'

ELDRIDGE

18 I

(Proceedings outside the presence of the jury )

19

THE COURT

The record will reflect that the jurors

20 J are out of the room
So those writings at the very top of that page

22 J were obviously given after vou had first seen it, correct

7

21 I

May I see that, please7

22 I

This document that was just given to the witness

It hasn't been marked

23

A

Yes, I think so

23 J which has been identified as Mr

24

Q

Okay

24 I showed the witness at the time she talked to him at the jail

25

MR

FACEMYER

Your Honor, I would ask the Court to

CERTIFIED COURT TRANSCRIPT

Otterson*s confession that he

25 J has not been marked officially by the clerk as a proposed
CERTIFIED COURT TRANSCRIPT
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include as an exhibit this letter.
MR. ELDRIDGE:
THE COURT:

I don't object, your Honor.

Why is it relevant to the proceedings

here?
MR. FACEMYER:

It's the defense of the defendant,

your Honor, that he had no intention to harm Mr. Sturgill, that
on this date m

May Mr. Otterson gave a confession and from

that time forward his purpose was to be honest and upright with
not only that case but anything that occurred after that.

And

that letter contains that information.
THE COURT:

May I have the two of you come up,

please.
(Whereupon a discussion was held at the Bench.)
THE COURT:

Ladies and gentlemen, I'm going to excuse

the ]ury for a few minutes.
back to the jury room.

I'll ask the bailiff to take you

There's a matter I need to discuss with

counsel.
(Proceedings outside the presence of the jury.)
THE COURT:

The record will reflect that the jurors

are out of the room.
May I see that, please?

It hasn't been marked.

This document that was just given to the witness
which has been identified as Mr. Otterson!s confession that he
showed the witness at the time she talked to him at the jail
has not been marked officially by the clerk as a proposed
CERTIFIED COURT TRANSCRIPT
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offended somebody, he made the slate clean.

There's no reason

for him then to be engaged with attempting to kill a
prosecutor.

That argument could be made.

But for this

document to go to the jury, 1 believe is prejudicial and is not
relevant and I think that it does not aid the jury in
ultimately determining the issues they have to address in the
present case that this Court has.
So I appreciate counsel's argument on the record.
understand each particularly.

I

I understand the defendant's

concern and the desire to have it before the jury, but that's
what I'm going to do with it, Mr. Facemyer.
MR. FACEMYER:

Thank you, your Honor.

Your Honor, I would just state for the record then
that I do have an objection to the Court's ruling and I think I
have stated it on the record what it is.
THE COURT:
back in just a moment.

You may then —
Just a moment.

Thank you, Judge.

we'll bring that witness
We'll bring that

witness back in just a moment.
And so that we have some continuity with the jury,
she had this document in her hand and you may make the
reference -- or excuse me, she'll have the document in her
hands and I will indicate to the jury that after discussing the
matter with counsel outside the presence of the jury, the
document that the witness has previously testified to, which is
the total and complete confession intended by the defendant, is
CERTIFIED COURT TRANSCRIPT

1

prior to your charges involving your stepdaughter and your

2

daughter, okay'5

3
4

under the age of 18
Q

And your probation requirement was for you to not be

with persons under 18 7

A

Okay

Q

There has been testimony today by your ex-wife and

5

also by you on the video that discuss David Sturgill prior to

6

these two cases which you have then been sentenced on''

A

I was -

in my probation it said that I could not

have an unsupervised visit with any female under the age of 18
Q

And your probation officer considered the fact that

7

A

Yes

you had married Kathryn and there were then children in the

8

Q

Do you recall those statements made in trial here 7

home, that that was a violation of your probation7

9

A

Yes

10

Q

Okay

11

9
What is your first association with Dave

Sturgill''

A

He -- Kathryn and I before we got married, about

10

three months before, we had said that we were planning on

11

getting married

And I says —

I told Eric that I knew that it

12

was not against my probation to get married

apparently met with Dave Sturgill which was a prosecutor here

13

in my probation for that

14

in Utah County to do an order to show cause in front of Judge

14

with each other because that would be against my probation

15

Davis in around October, 2002

15

And he says, Yes, that's true, but I still need to talk to my

And what was the name of your probation officer7

16

supervisors and have them see if we need to clear this wedding

A

Eric

17

first or not

Q

And what was the person —

12
13

16
17
18
19
20

A

After my wife and I got married, my probation officer

Q

sorry, what was the

purpose of the order to show cause7
A

your supervisors

19

hadn't talked to them

20

They were trying to say that because I had gotten

And I said, Well, go —

18

21

a -- they call it a —

22

and, therefore, needed to be sent up to prison

22

probation officer —

25

Q

And what was the violation that they said you had

violated in probation7
A

That I had married Kathryn who had a daughter who was

supervisor about this issue yet

24

planning on getting married next week

from Connecticut and is there any way you can get this taken
he —

25

haven't contacted anybody about this y<=t

And he says

No, I

And I says, Well,

And did you go to more than one hearing on that order

to show cause7

3

A

No, there was just one

4

Q

And how long did that hearing last7

Did it last more

than ten minutes7

On the

5

23rd of July, my wife's boss who was an attorney here in Utah

6

A

Between ten and 20 minutes

County was acting as my attorney in this matter if something

7

Q

Okay

8

was to come up of it, called up Eric, was not able to reach

8

A

Yes, he actually chewed out Eric and Dave Sturgill

9

him, left a message on his phone saying there is nothing in the

9

6
7

We were to get married on the 24th of Julv

Q

1
2

Eric said that he would look into it

and call me back
5

I says, You know, we're

CERTIFIED COURT TRANSCRIPT

that was over two months ago and we have family that's flown in

They —

when you go in to report to your

and asked him if he had talked to his

23
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uare of 7

He still

About a week before we got married I had went in for

married while still on probation that I had broken my probation

24

go ahead and talk to

That went on for a few months

21

23

There was nothing

But we did not plan on moving in

And the judge gave a ruling7

for bringing this to the Court, wasting the Court's time

10

stipulation of Karl's probation that he cannot get married

10

Judge Davis's time, and that he saw no reason for me to even be

11

understand that he cannot move in with her until he is off of

11

in court because I had not done anything wrong

12

probation, but there is nothing saying that he cannot

12

13
14

At that point the next day we did get married

We

A

couple of months later in October I believe it was, I was

Q

13

Mr

14

trial7

And was that the last time you had contact with

Sturgill until the charges that we have discussed in this

15

summonsed to this courthouse with Judge Davis on an order to

15

A

16

show cause

16

Q

And what year was that again7

17

A

Yes

Q

Okay

17
18
19
20

Q

And was Mr

Sturgill the attorney handling that case

at that time7

18

A

Yes, he was the prosecutor that was handling that

Q

So the probation officer contacted the attorney's

19

Yes
October 2002 7

And then in 2004 you were then charged with

the offenses that we've talked about in this trial, correct7

20

A

Yes

21

office and asked them to proceed forward in violating your

21

Q

And on October of 2004, two years later, you attended

22

probation0

22

a bail hearing on your first case back in the district court,

23

correct7

23

A

Yes

24

Q

And had you known Mr

25

A

No, I've never seen or heard of him before

Sturgill before that

CERTIFTFF) C O U R T
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7

A

It was a video —

courthouse here

video conference with the

1 I

MR

FACEMYER

Your Honor, I returned Mr

2 J his chair, if that's okay
3

THE COURT

signed

Otterson to

7

and all I'm going to say now is that both uounsel

akc

a look at this file and you'll do it together before you leave

Yes

this courtroom today with respect to his testimony and what the

I m going to excuse the jury to go

4 J into the jury room with the bailiff

file actually shows

I want counsel to remain

Second

5 J please

as to the completion of this ^asp

Mr

Hill

6 J

(Proceedings outside the presence of the jury )

has a conflict that I am not going to interrupt

7

THE COURT

me, he has a problem that I am not going to create a bigger one

8 J

Two items to address with counsel

You may be seated

9 J respect to the date to finish it

for him

The first is with

But I'm going to go to the

9

Oh, excuse

Next week, as most of you know, is Utah Education

Week around here

It happens to fall on Thursday and Friday

10 I second item first

10

He and his family have tickets and reservations to leave here

11 I

I am concerned about the testimony given by

11

on Sunday to be in Cancun and I am not going to tell him to

Otterson under oath with respect to his representation,

12

cancel those to be here for Mr

12

Mr

Otterson's trial on Tuesday

13 I testimony to the jury as to what happened with his hearing with

13

If that were done, he would be the last person you would want

14 J Judge Davis on the order to show cause on the 18-year-old

14

on a jury, either one of you, in terms of the State or the

15 I restriction, how that affected him with respect to his

15

defendant

16 J marriage

16

The reason I'm concerned is because the file that

So you have two choices

Either going to stipulate

17 j pertains to that issue does not even begin to support the

17

to allow Mr

18 J testimony he made under oath

18

and we'll go on Tuesday morning, or we 11 find another date to

19 J file brought up because I wanted to see what had happened as he

19

complete the case

20 J described Judge Davis chastising the lawyers and resolving

20

started his case today, we have the completion of

21 J things in his favor

21

cross-examination by Mr

22 I

22

who was brought up here today and that's it

23

that's —

24

know if that's a fact now

23

I asked the clerk to have that

As it turns out, the hearing on the restriction that
had been requested by Adult Probation and Parole was heard

24 J before me

Judge Davis was never the judge

25 I through and looked at the minute entries

And I've gone

the order that was

25

Hill to leave and we'll try the case with seven

From what Mr

Facem^er tells me as he

Eldridge and then we have Mr

that's what's been represented to the Court

Mr

Facemyer7

1 J into the night is never, ever required to spend the whole night

1

2 J here at the courthouse deliberating

2

MR

3

THE COURT

4

(A brief recess was taken )

They arp always allowed

3 I an opportunity to go home and then renew their deliberations on
4 1 the next day
THE COURT

I'll go back and talk to them and see

6 J what they want to do
7 J
8

MR
file

ELDRIDGE

In the meantime, shall we look at thit,

7

9

THE COURT

10 J

Just a second

12

saying you have to forego Mr

13 J want to do with Mr
14 I

MR

Cummings

16 j his questions are small —

5

(Proceedings outside the presence of the jury )

6

THE COURT

Thank you

7

All right

We are on the record

You may be seated
The record shall

8

reflect the following, that counsel are both present

9

Mr

Otterson is here, the jurors are in the jury room
As per our discussion here with counsel, I have

advised the jury of their options

You can do what you

12

making telephone calls and they want to finish tonight

13

you're going to complete your examinations, they'll be

14

instructed

Cummings on the stand

are short —

Thank you, Judge
We 11 be in recess for a few minutes

11

I think we'll stand by the issue of

15 I we're okay with not putting Mr

FACEMYER

I'm not

Facemyer

Cummings

FACEMYER

file

10

I am not interested in interfering with your

11 J presentation of the defendant's case, Mr

I don't
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5

Cummmgs

I don't know it

I think

and the impact to the

15
16

They started frantically

They wanted to know what the process was

So

I advised

them when you finish there are some additional jury

17 j jury, I think we're comfortable in saying we are willing to

17

instructions

18 j forego Mr

18

then you would make your closing arguments to them and they

19

would go out and deliberate

20 j thoughtward other questions as well, your Honor, and that has

20

bring dinner in to them and they would continue to deliberate

21

been —

And so I think with

21

while waiting for the food to be brought and they could stay as

22

that knowledge before us today, we're okay with that moving

22

long as they needed to stay, and that's what they want to do

19 j

Cummings' testimony
He was brought here early in the morning with

pursuant to the Court's order

23

21 j forward in that direction
24
25 J them

THE COURT

All right

I'll go back and talk to

While I'm visiting, the two of you take a look at that
CERTTFTFn POIIRT T D I H C P O T D T

Okay

We cover the ones that we have yet to cover and

I also advised them that I would

So the second item, do you want to tell me

24

what you want to do with respect to this file that Mr

25

testified about for the hearing7

Otterson
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restriction.

And so I asked my clerk to make a telephone call

downstairs to bring up the file 'cause I wanted to see, one,
what Judge Davis did.

I couldn't believe a judge would

chastise and chew out somebody, as represented.

And, secondly,

it just suddenly started to sound familiar like I heard
something about it.
all the time.

Things multiply.

We hear similar cases

And once I looked at the file, then I could

conclude what counsel have indicated here.
So there then is the responsibility of this Court to
rectify the problem, to see that the jury is not left with the
testimony that's been given that is incorrect.

And that's

where we are.
MR. FACEMYER:

I would propose, your Honor, for the

Court -- if the Court -- one of two things, for the Court to
reiterate the Court's understanding of the file to the jury and
just like you just did to us.

I would be fine with that.

Or

in the alternative, to allow Mr. Eldridge to raise those issues
with my client on the stand and to point out the
inconsistencies based on the record that is supplied in the
file.
To be frank with the Court, I had never had an
intention of raising issues involving a case -- that case long
ago.

It was raised in the video about his first memory of Dave

Sturgill and then it was also raised by Kathryn when she was on
the stand as well.

And so the only reason I went into that was
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hearing was scheduled on the 20th of August 2002.
was present.

Mr. Sturgill

Counsel for Mr. Otterson was present, that was

Mr. Spencer at the time.

Mr. Otterson was present and I was

the judge, not Judge Davis.
As a result of that initial meeting, a subseguent
evidentiary hearing was scheduled for August the 22 n , two
days later.

At that hearing the minute entry and the order was

prepared and filed at the Court's request, witnesses were
called, both lawyers argued the case, Mr. Sturgill was not even
involved.

Mr. Taylor from the county attorney's office

represented the State of Utah and the prosecution, not Mr.
Sturgill.
I heard the witnesses and received the
recommendations.

Nobody was chastised by any judge.

And as a

result of that hearing, I found that the original condition
imposed by Judge Davis at the time of sentencing in this case
in 2001, June 25th, would not be changed, and that the
restriction with respect to the minor under the age of 18 would
remain.
There was not a condition imposed with respect to Mr.
Otterson's opportunity to marry, but that the condition of the
child living in the home would stand.

You've now been advised

with respect to the information that is accurate concerning the
incident that happened on that hearing.
Your cross-examination.
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1

requires that I advise the jury of an issue which you need to

hearing was scheduled on the 20th of August 2002

2

be aware of

was present

With the consent of counsel and the record

3

previously being made, during the testimony of Mr

4

there was recital testimony by him concerning what happened at

5

a hearing before Judge Davis on an order to show cause

6

Mr

7

there, issue being raised as to whether or not Mr

8

could be m

9

the age of 18

days later

Otterson

And that Judge Davis, as a result of hearing

11

forward and ruled in Mr

Otterson's favor and let the marriage

and the daughter live there
When I heard that testimony, my mind began to come

Otterson was present and I was

As a result of that initial meeting, a subsequent

At that hearing the minute entry and the order was

prepared and filed at the Court's request, witnesses were

the home with his new wife to be and child under

the information, chastised the people for bringing the case

Mr

Sturgill

evidentiary hearing was scheduled for August the 22 n d , two

SturgLll and others were present from the state, witnesses

13

Spencer at the time

Mr

Otterson was present, that was

the judge, not Judge Davis

When

10

12

Mr

Otterson,

Counsel for Mr

9

called, both lawyers argued the case, Mr
Mr

Sturgill was not even

10

involved

Taylor from the county attorney's office

11

represented the State of Utah and the prosecution, not Mr

12

Sturgill
I heard the witnesses and received the

13

14

out of neutral, and so I asked the clerk to please bring up the

14

recommendations

15

file because something about that testimony was familiar to me,

15

result of that hearing, I found that the original condition

16

as I advised both lawyers

16

imposed by Judge Davis at the time of sentencing in this case

17

When I got the file, I discovered

that what had actually happened was not as Mr

18

testified

19

parole

Ottersor had

The issue was raised with adult probation and
As a result of the question being raised as to whether

Nobody was chastised by any judge

And as a

17

in 2001, June 25th, would not be changed, and that the

18

restriction with respect to the minor under the age of 18 would

19

remain

20

or not Mr

20

There was not a condition imposed with respect to Mr

21

age 18, adult probation and parole filed a request with the

21

Otterson's opportunity to marry, but that the condition of the

22

Fourth District Court to have a hearing

22

child living in the home would stand

23

with respect to the information that is accurate concerning the

24

incident that happened on that hearing

23

Otterson could marry and have the child under the

A hearing was held
Let me back up

Recommendations were made

—

24

excuse me

As a result of that request from

25

adult probation and parole, a hearing was scheduled and that
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25

You've now been advised

Your cross-examination
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lines of what he told his mother.
not to be believed.

And we know Mr. Otterson is

We know that.

How do we know that?

Because he sat right there, took an oath and he didnft tell the
truth.

He did not tell the truth.

He's the only witness we

have here who sat right here in this chair and admitted he
lied.

I'm a liar.

He admitted that several times.

Lied about

several things.
Lied about that prior court proceeding that the judge
talked to you about.
officers.

Lied about what he told the police

Didn't tell the police officers the truth.

things he lied about.
here?

He's not to be believed.

The defendant is.

what happens here?

A lot of

Who's on trial

Who has something to gain or lose by

The defendant does.

That instruction that

Mr. Facemyer read to you, No. 12, says in deciding whether to
believe a witness, personal interest.

Yeah, he's got a

personal interest in the outcome of this trial.

Body language,

consistency, knowledge, memory, reasonableness, okay.
Consistency.

He is inconsistent.

told us another thing.

He told police one thing and

He is inconsistent.

And, you know, if he lied to you there, how much of
his testimony can we believe if he's willing to stand up there
and lie?

Reasonableness.

look at that.

Is his testimony reasonable?

Is it reasonable?

Let's

His story is James Hill

scammed him somehow into thinking that Ron Yangitch was going
to come and help him out.

Mr. Facemyer makes a big deal about

CERTIFIED COURT TRANSCRIPT
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doubt mean.

There are volumes of books that try to describe

what reasonable doubt means.

And I'm sure people still will

debate it, but we've tried in a couple little paragraphs here
to give that to you.
It says proof beyond a reasonable doubt is proof that
leaves you firmly convinced of the defendant's guilt.

There

are very few things in the world that we know with absolute
certainty.

I don't know if I believe that, I know of a lot of

things that are for certain.
it in.

I'm wearing a watch, but they put

Then it says later in the paragraph, If based upon your

consideration of the evidence you are firmly convinced that the
defendant is guilty of the crime charged, you must find him
guilty.
If, on the other hand, you think there is a real
possibility, real does not mean a feeling, it means a real
possibility, an actual possibility that he is not guilty, you
must give him the benefit of the doubt.
benefit of the doubt.

You must give him the

You must give him that benefit of the

doubt of the things that I've raised in the exhibits before
you.

You must give him the benefit of the doubt and find him

not guilty.
And finally on Page 10, it's No. 19, consider each
other's opinions and then reach your own decision based upon
honest deliberation.
person.

Essentially this means you are your own

When we pick jurors, lawyers, not prosecutors and
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1 1 fact that my client stands before you today for solicitation of

1 I

2 J aggravated homicide is an important case.

2 I we don't know everything with absolute certainty, the language

3

important case.

We have the great opportunity to participate

4 J in this function.
5 I deal.

It's a very

At the same time to experience ]ust a bad

Just a bad experience

And there aren't many criminal

6 I trials where you can say anything but that's a bad experience.
7

So take this opportunity to go forward.

8 J I know my colleague thanks you.
9
10

thank you so much for being attentive
taken notes.

I thank you.

He gets the last word, but I
I've noticed you've

Sometimes I thought why are they taking a note,

11 J and other times I'm, like, good they took a note, but I

3

Instruction 15, whether he agrees with the fact that

is there because the law says it's to be there.

I've read the

4 I other part of it where counsel says "they" put that in there.
5 J I don't know who "they" is, but the instructions are as they
6 J are required to be given.
7

instructions.

And you are obligated to follow the

So the comments were inappropriate.

Do you want to conclude9

8 I
9 j

MR. ELDRIDGE:

10 J

I do, your Honor.

First of all, the defendant's story is interesting.

11 j I'll give him that.

Certainly very interesting if you had come

12 J appreciate you doing that because it tells me you're taking

12 1 up with this story, but I think it's really interesting that he

13 J this very seriously.

13 J is not consistent on the story.

14 J

14 j money is to get me into a hospital, into a program so I can

I know my client desires for this to be taken very

15 J seriously as well.
16 J I was scammed.

He would say to you today I'm not guilty.

I can't believe it.

In deed a couple weeks

He tells his mom that this

15 j avoid prison, but he knows he's been sentenced to prison and
16 J she knows he's been sentenced to prison.

17 J after being up at the prison I still thought I might be up at

17

Doesn't make sense.

In that interview, this interview, that's not what he

18 j the treatment center because I didn't want to spend the rest of

18 j says.

19 I my life in prison like I'm doing now.

19 J locate all of my victims so nobody comes out of the woodwork

20 J

That's my closing.

20

after I get out of prison in 20 years

21

THE COURT.

21

So nobody comes back against me.

Thank you very much.

Ladies and gentlemen, before Mr. Eldridge

22 I gives rebuttal, I caution you and remind you that the law that

He says that money was to hire a private investigator to

22 J to a hospital.

That's what he says.

There's no talk about going

There's nothing like that.

That's not here.

23 J this Court has given you is the law of the State of Utah and

23 J That's a different story than what he told his mom.

24 I counsel are not permitted to advise you whether they agree or

24 j story than what he told us here today.

25 J disagree with it.

25 j
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Different

The story he told us here today was more along the
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